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No. 9249 


CHURCHILL TABERNACLE, Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION, | 

Appellee 


APPEAL FROM DECISION OF THE FEDERAL COMMUNICATIONS 

COMMISSION 


BRIEF FOR APPELLANT 
Jurisdictional Statement 

This is an appeal from a decision of the Federal Com¬ 
munications Commission, adopted December 19,1945, deny¬ 
ing for the time being the applications for renewal of exist¬ 
ing radio station licenses of Buffalo Broadcasting Corpo¬ 
ration and requiring, as the price of renewal, the abroga¬ 
tion of the entire contracts between said corporation and 
appellant. The appeal is taken by appellant as a “person 
aggrieved or whose interests are adversely affected” by the 
Commission’s decision, pursuant to Section 402(b)(2) of 
the Communications Act of 1934, as amended. 
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On petition filed after conclusion of the hearings held by 
the Commission for the taking of testimony, appellant was 
permitted to intervene in the further proceedings before 
the Commission (J. App. 130,134) •. Appellant filed a pe¬ 
tition for rehearing with the Commission on January 7, 
1946, amended February 4, 1946, which was denied, March 
20,1946. The Notice of Appeal and Statement of Reasons 
Therefor was filed in this Court on April 2,1946. 

Statement of Case 

Appellant, was organized in 1934 as a free church in Buf¬ 
falo, New York and is the successor to Churchill Evangelis¬ 
tic Association which was established in 1920. (Herein¬ 
after, the Churchill Evangelistic Association and the 
Churchill Tabernacle, either separately or in combination, 
will, be referred to as the “Church” or “appellant.”) 

These proceedings arose upon the applications for renew¬ 
al of license, filed November 27, 1941 and January 20,1942, 
respectively, by Buffalo Broadcasting Corporation (herein¬ 
after called “Applicant”), for Stations WKBW and WGR, 
both located in Buffalo, New York. Station WKBW oper¬ 
ates on 1520 kilocycles, unlimited time with 50 kilowatts 
power, the highest power possible under Commission regu¬ 
lations and.is a clear channel station, being one of the two 
United States stations authorized to operate full time upon 
the channel. Station WGR operates on 550 kilocycles, un¬ 
limited time, with 5 kilowatts daytime and 1 kilowatt at 
night. 

* Citations to the Joint Appendix will be given as “J. App. 

References to the Administrative Record not printed in the Joint Ap¬ 
pendix will be indicated as “Tr.....,” with the page citation being 
that in the Administrative Record filed in Court by the Commission. 
Record references will not be given in certain cases where the facts 
stated are those found by the Commission or where they are clearly 
not open to controversy. 
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The applications were designated for hearing upon is¬ 
sues* concerned primarily with the relationships of Appli¬ 
cant and the Church, founded upon an agreement, dated 
May 8,1931, which was entered into when the Church, orig¬ 
inal founder of W KBW, conveyed the station and trans¬ 
ferred its license to Applicant. Under this agreement^ in 
consideration for the conveyance, the Church was entitled, 

among other things, to use certain time over the station on 

— 

*(1) To determine the qualifications of the applicant to contijnue 
the operation of Stations WKBW and WGB. 

(2) To determine the existence, nature, extent and effect of any 
agreements or understandings, written or oral, which involve control, 
ownership, or operation of Stations WKBW and WGB. 

(3) To obtain full information respecting the relationships exist¬ 
ing between the licensee and the Churchill Tabernacle. 

(4) To examine the provisions of the agreement between the ap¬ 
plicant and the Churchill Tabernacle, especially as to any rights which 
the said Churchill Tabernacle may reserve to itself or attempt to 
reserve to itself in the licenses for Stations WKBW and WGB. 

(5) To obtain full information respecting the sums of money paid 
by the licensee to the Churchill Tabernacle under the terms of its 
agreement with the latter. 

(6) To determine the manner in which such payments were ac¬ 
counted for by the licensee in financial reports submitted to the Com¬ 
mission. 

(7) To determine whether the financial reports submitted byj the 
licensee in response to Sections 15.11 (formerly in force and effect) 
and 1.361, Federal Communications Commission Buies, have at all 
times been complete, true and accurate. 

(8) To determine whether, applicant has participated in anl ar¬ 
rangement involving assertion of property rights in a frequency and 
in an attempted lease thereof. 

(9) To determine whether the granting of the applications would 
be consistent with the provisions of Section 301 and 309(b)(1) of the 
Communications Act of 1934, as amended. 

(10) To determine whether the rig hts g ranted Buffalo Broadcast¬ 
ing Corporation as licensee of Stations WKBW and WGB have, 'With¬ 
out the consent of this Commission, been transferred, assigned, or 
otherwise disposed of, in violation of Section 310(b) of the Commium- 
cations Act of 1934, as amended. 

(11) To determine the nature and extent of supervision e xerc ised 
by the licensee over the programs broadcast from Stations WKBW 
and WGB. 

(12) To determine whether the information supplied by Appli¬ 
cant in response to Broadcast Division Order No. 2, Buie 340.01 (both 
formerly in force and effect), and Section 43.1 of the Commission's 
Buies and Begulations has at all times been complete, true and ac¬ 
curate. 
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Sundays and to receive $150 per week for 96 years. This 
agreement was filed with and approved by the Federal Ra¬ 
dio Commission in 1931 at the time of the transfer of the 
license of WKBW to Applicant. 

The Commission held that the agreements violated the 
Communications Act and were contrary to the public in¬ 
terest, convenience and necessity, and, ‘‘solely upon the 
nature of the arrangements’’ between the Church and Ap¬ 
plicant, denied the renewal licenses. The decision provid¬ 
ed, however, that the denial of the licenses was without 
prejudice to the following proceedings: 

L The Commission will permit Applicant to file an 
application for the licensing to it of either WKBW or 
WGR and for consent to transfer the other, provided 
it is affirmatively shown that if such applications were 
granted no further effect would be given to the agree¬ 
ments between the Church and Applicant; 

2. In order to make such further proceedings pos¬ 
sible, the Commission will grant Applicant temporary 
licenses, provided that within 30 days after the Com¬ 
mission’s decision becomes final, it files with the Com¬ 
mission a statement establishing that no further effect 
is being given to the agreements between the Church 
and Applicant (J. App. 135,154-155). 

Under the compulsion of that decision. Applicant has abro¬ 
gated entirely its agreements with the Church and filed a 
statement to that effect with the Commission.* As a re¬ 
sult, the Church’s programs are no longer broadcast by Ap¬ 
plicant, and the $150 weekly payment has ceased. 

The agreements objected to by the Commission or af- 

« » 

fected by its decision may, for purposes of this appeal, be 
divided into five groups: (1) payment of $150 per week to 

* A motion to supplement the record with a copy of that statement, 
certified by the Secretary of the Commission, has been filed with the 
Clerk of Court. 


the Church; (2) reverter to the Church of the physical prop¬ 
erty conveyed to Applicant; (3) reverter of the license to 
the Church; (4) the obtaining of renewal licenses by Ap¬ 
plicant; and (5) the use of time by, and furnishing of faj- 
cilities to, the Church for broadcast purposes. 

The Church was formed in 1920 as a non-profit, undenom¬ 
inational, religious organization to promote evangelical 
work, with principal offices in Buffalo, New York. Clin¬ 
ton H. Churchill, for whom the Church was named, was en¬ 
gaged actively and successfully in business -as merchandise 
manager for one of Buffalo’s largest department stores un¬ 
til 1917, when he became convinced he should go into the 
ministry and devote his life to the work of evangelism.. He 
gave up his business career, went to the Seminary, was or¬ 
dained as Methodist minister and shortly thereafter es¬ 
tablished this Church (Tr. 923-924). Members of variolas 
denominations have supported or been active in its work 
(Tr. 92A925). It has a membership of 1600 and a sup¬ 
porting constituency of over 11,000 (J. App. 70, 92-93). 
This has been a sincere and fine work, and has led literally 
thousands of people to become devout Christians (J. App. 
77). A New York court has said: 

“The court acknowledges its personal appreciation pf 
the genuine value throughout the nation of the services 
of Mr. Churchill at a time when society is so in need 
of the ministrations of the clergy * * V’ Churchill 
Evangelistic Association, Inc . v. Columbia Broadcast¬ 
ing System, Inc., 142 Misc. 210,224,255 N. Y. Supp. 1314, 
150 (1931), aff’d, 236 App. Div. 624, 260 N. Y. Supp. 
451. j 

Pioneering with the broadcast of programs of a religious, 
social and educational nature, the Church has built its work 
to a large extent around its radio programs (J. App. 92- 
93). It founded WKBW in 1926 when it obtained author¬ 
ity to construct the station with 1 kilowatt power and for 
several years operated it a limited number of hours per 
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week to broadcast its services and special programs (J. 
App. 71). Since time was not sold, the station, of course, 
operated with a deficit (J. App. 51-52). In 1928, the sta¬ 
tion’s power was increased to 5 kilowatts and moved to a 
new site at a cost of $120,000. 

At this time, however, it was advised of a new Federal 
policy requiring full time operation. This would have re¬ 
quired the Church to sell time and broadcast commercial 
programs (J. App. 71-72). Unwilling to engage in commer¬ 
cial broadcasting, the Church leased the station in 1928 
to Applicant, which was organized in that year by persons 
prominent in the Church—Irving J. Kittinger, Hiram W. 
Deyo and Clinton H. Churchill. Under a series of leases, 
Apphcant operated the station on its own account for com¬ 
mercial broadcasting purposes until 1931. It assumed lia¬ 
bilities of the Church in the amount of $145,000, incurred 
in establishing the station; reserved certain hours on Sun¬ 
day for use by the Church; broadcast announcements of the 
Church’s services; paid talent costs involved in broadcast¬ 
ing “Back Home Hour”, a Church program; and agreed 
to pay taxes, maintain the equipment, etc. During this 
period the license to the station was transferred, with con¬ 
sent of the Federal Radio C ommis sion, from the Church to 
its subsidiary, W KBW, Inc. In 1930, Rev. Churchill sever¬ 
ed his connection with Applicant, and Deyo became and has 
since remained its majority stockholder. When the Church¬ 
ill Tabernacle became the successor of the Churchill Evan¬ 
gelistic Association in 1934, Deyo severed his connection 
■with it, and thereafter there were no persons with interests 
in or connections with both Applicant and the Church. 

Advised in 1931 that the Federal Radio Commission did 
not look with favor upon a licensee leasing a station for 
operation by another (J. App. 52-54), the Church and Ap¬ 
plicant made an agreement, dated May 8,1931, whereby the 
Church conveyed all the station properties, personal and 
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real, to Applicant, and the license of WKBW was assigned 
by WKBW, Inc. to Applicant (J. App. 99-111). A copy of 
this agreement was filed with the Commission attached tio 
and made a part of the application* dated May 8, 1931, for 
consent to the assignment of license of YVKBW to Applicant 
(J. App. 96-99). The agreement provided (J. App. 99, 
107; par. 12): 

4 * That this agreement shall not be valid and operative 
nntil the following conditions have been fulfilled: 

(a) .That the Federal Radio Commission shall approve 
the assignment of license provided for in para¬ 
graph 3 of this agreement. ” j. 

The Commission consented to the assignment of license bn 
July 14,1931. 

The agreement also provided (J. App. 99,102; par. 5) 

“That Corporation [Applicant] will observe the terms 
and provisions of the license from the Federal Radio 
Commission or other governmental authority for said 
station and all laws, rules and regulations now or here¬ 
after established by the public authorities constituted 
to regulate radio broadcasting.” 

i 

The term of the agreement was from April 28, 1931 to 
September 5, 2027. The conveyance by the Church of the 
property, both real and personal, was made on the express 
and unqualified condition that Applicant fully perform its 
obligation under the agreement, and in the event Applicant 
failed or became unable to perform, the conveyed property, 
including the license to broadcast, was to revert to the 
Church (J. App. 99,108,110; pars. 13(a), 16). It was pro¬ 
vided that this right of reversion constituted a part of the 
consideration for the conveyance and a first lien upon all 
the property (J. App. 99,108; par. 13(a)). | 

Applicant obligated itself to pay to the Church $306 a 
week until September 1, 1936 and $150 a week thereafter 
during the term of the agreement or until reversion of l|he 
title to the Church. It had the option at any time of paying 
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a lump sum equal to 60% of the remaining payments in lieu 
of the weekly payments (J. App. 99,105; par. 8(e)). 

The agreement also provided that during its term, the 
Church “shall have the sole, exclusive and absolute use and 
disposition of ITV 2 hours of the time on the station be¬ 
tween 6 A. M. Sunday and 6 A. M. Monday—for broadcast¬ 
ing purposes (on Sunday from 6 A. M. to 1:30 P. M. and 
7 P.. M. to 10 P. M., and from 11 P. M. Sunday to 6 A. M. 
Monday). Applicant agreed to furnish all the facilities 
for broadcasting without charge to the Church. Any sales 
for commercial advertising purposes by the Church of time 
reserved to it were to be at Applicant’s rates (J. App. 99, 
101, 102-103; pars. 4(b), 6). The agreement gave the 
Church the election to broadcast over any station owned by 
Applicant in lieu of WKBW, and its choice was to be final 
and conclusive (J. App. 99,103; par. 7). 

The Church was given the right to have announcements, 
not over 200 words long, of its religious services broadcast 
overall Applicant’s stations on Thursday, Friday and Sat¬ 
urday night for 3 times selected by Applicant but satisfac¬ 
tory to the Church (J. App. 99,106; par. 10). 

Applicant agreed to pay all taxes or other charges; to 
maintain the property in a first class condition and a high 
standard of efficiency in comparison with other similar sta¬ 
tions; to use its best efforts, in good faith, to secure the 
continuance of the existing license of WKBW or to secure 
another of corresponding value to the parties during the 
term of the agreement; and not to assign, transfer, sur¬ 
render or otherwise dispose of the license of WKBW with¬ 
out the Church’s consent (J. App. 99, 101-102, 110; pars. 5, 
6,15). 

The agreement also contained certain provisions which 
have been performed and are now obsolete relating to the 
broadcasting of a program by the Church, entitled “Back 
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Home Hour”, over the Columbia Broadcasting System for 
about a year and payment of the expenses thereof by Ap¬ 
plicant (J. App. 27, 99,104-105; par. 8). It also provided 
for the use of the Church’s organ and organist for broad¬ 
casting for two years and the division of the expenses 
thereof (J. App. 99,106-107; par. 11). [ 

During the year following the execution of this agree¬ 
ment of May 8,1931, Applicant used some of the time speci¬ 
fied in the agreement for use by the Church. Accordingly, 
on May 3,1932, confirming an arrangement made the previ¬ 
ous February, Applicant and the Church executed a sup¬ 
plemental agreement whereby the Church was given the use 
without expense to it during the term of the May 8, 1931 
agreement of a gross total of 125 additional nighttime houjrs 
and 100 additional daytime hours over W KBW and WGR. 
The use of this time by the Church was to be subject to 
prior commitments to commercial advertisers. The broad¬ 
casting was to be governed by the terms of the May 8.1931 
agreement (J. App. 122-124). I 

The following facts were shown in connection with the 
performance of the agreements: 

i 

The Church has used on the average between 7 and 8 
hours on Sundays, much less than 50% of the time allottjed 
to it in the May 8, 1931 contract The broadcasts have all 
been over WKBW (J. App. 18-19, 25, 27, 44-45, 93-94, 114- 
115, 116-119). On the one occasion when time was sought 
over WGR, it was refused by Applicant (J. App. 16, 25-2fe). 
Up to February 1942, it had used 75% of the 225 additional 
hours under the May 3, 1932 agreement, primarily o^er 
WKBW. The record shows that the Church has never sold 
any of the time it has been entitled to use under the 1931 
and 1932 agreements (J. App. 25, 40, 79,120; Tr. 409). | 

The Church’s programs have consisted of its religious 
and evangelical services, music by its choir, vocalists and 
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instrumentalists, Sunday School lesson, guest speakers and 
others of a religious and educational nature, including some 
by other churches and civic organisations (J. App. 40-41, 
45, 75-79, 114-115, 118-119, 125-126). Applicant has con¬ 
sistently regarded them as in the public interest (J. App. 
51, 95). They have admittedly been of high quality and 
general interest, are the most popular of their kind in Buf¬ 
falo and have a large listening audience not only in and 
about Buffalo but in the eastern United States, Canada and 
Bermuda (J. App. 77, 78, 90). Hundreds of letters are re¬ 
ceived each week from these listeners and a large staff is 
employed by the Church to answer them. The Church has 
a very large musical library used' primarily on its gospel 
song request programs as well as the largest organ in the 
city (J. App. 76, 77, 78). 

In conformity with Applicant’s general policy concerning 
broadcasts by religious groups, it has not requested that 
scripts of the Church’s programs be submitted in advance 
for censorship (J. App. 49, 89-90). But to be broadcast the 
Church’s programs have had to meet Applicant’s approval 
as being in the public interest (J. App. 21-22, 33-34* 42). 
On one occasion in 1933 Applicant disapproved of certain 
programs by the Church and refused to broadcast them (J. 
App. 14-15,43, 80, 94). Contending that under the 1931 and 
1932 contracts Applicant could not censor its programs, 
the Church sought a writ of mandamus in the local court, 
which was opposed' by Applicant and denied by the court. 
Applicant also informed the Church about wartime restric¬ 
tions on broadcasts about weather and 1 ‘ request” pro¬ 
grams, which were carefully observed (J. App. 81-82, 84- 
86). As Applicant, moreover, alone operates all station ap¬ 
paratus, it has retained control at all times of the Church’s 
programs through its technical personnel which are in a 
position to monitor the broadcasts (J. App. 17-18, 38, 39, 
40,72-73, 83, 84, 87, 91-92, 94). Thus, on one occasion where 
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the weather was inadvertently mentioned on one of the 
Church programs during the war, Applicant was able im¬ 
mediately to cut the broadcast off the air (J. App. 15-16, 
94). . ] 

Applicant has had no difficulty in arranging broadcasts 
of other programs during time allotted to the Church (J. 
App. 89, 120), and during the war, as a key station, lit 
operated during the Monday morning hours of the Church 
without any clearance with it (J. App. 19, 21). 

Schedules for the short announcements over YVKBW 
and WGrR of the Churches Sunday services have been har¬ 
moniously arranged from time to time between Applicant 
and the Church to conform with the requirements for good 
programming and orderly operation of the station (J. App. 
46, 48, 49-50, 120-121, 128-129). Although the 1931 agree¬ 
ment provided for announcements up to 200 words I in 
length, Applicant in 1938 proposed and the Church agreed 
to a maximum of 125 words in order to keep step with 
changing standards in the industry (J. App. 16-17, 28). j 

Weekly payments ($300 until, and $150 after, Septemlier 
1, 1935) were made to the Church in accordance with ihe 
1931 agreement until after the Commission’s decision. A 
conveyance of additional land by the Church to Applicant 
in 1936 for use at the transmitter site of YVKBW was made 
subject to the terms of the 1931 agreement, including the 
right of reverter (Tr. 585, 2318-2323). When applicant in 
1940 obtained authority from the Commission to move the 
transmitter location of the station to the other side of ihe 
city and install new equipment, the Church sought a mort¬ 
gage upon the new site and equipment to protect its in¬ 
terests. Applicant, though -agreeing to give the mortgage, 
delayed unduly because of apprehensions as to the Commis¬ 
sion’s attitude toward a mortgage (Tr. 497, 828-831, 835- 
837, 860, 899-900, 915, 999-1000), and the Church sought to 
intervene in the proceedings before the Commission. In its 
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petition, it summarized or quoted, most of the 1931 agree¬ 
ment here pertinent and prayed for permission to intervene 
(Tr. 1239-1253). The Commission denied the petition to in¬ 
tervene on the ground it had no jurisdiction and referred 
the Church to the courts, Buffalo Broadcasting Corporation, 
9 F. C. C. 31. The Commission, with full knowledge of the 
terms of the 1931 agreement, granted Applicant’s licenses 
following the move to the new site (J. App. Ill; Tr. 1259). 

Since Applicant purchased WKBW and took an assign¬ 
ment of its license with Commission consent, it has, under 
authority granted hy the Commission, increased the stat- 
tion’s power from 5 to 50 kilowatts and improved the facili¬ 
ties, including a new site and equipment for both WKBW 
and WGR at a cost of $381,000. The stations have present¬ 
ed a meritorious program service, and have cooperated 
with and enjoy the endorsement of civic, religious, charit¬ 
able and other local leaders and organizations (Tr. 157-211, 
544-554, 1067-1122, 1130-1203). The staff is a large one 
(Tr. 1123-1129). Renewal licenses have regularly been is¬ 
sued to Applicant for both stations up to the present pro¬ 
ceedings, with no question ever having been raised by the 
Commission that any aspect of the operation was contrary 
to the Communications Act or the public interest (J. App. 
24; Tr. 339). Stations WKBW and WGR are very valua¬ 
ble properties. In 1942, Applicant had a total broadcast in¬ 
come of $1,023,914.55 and a net income before Federal in¬ 
come taxes of $219,150.34 (Tr. 2172). 

Statutes Involved 

The statutes involved in this appeal are the Radio Act 
of 1927 and the Communications Act of 1934, as amended. 
Pertinent sections of these statutes are set forth as Appen¬ 
dix A to this Brief. 
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Statement of Points 

_ . ' - I 

For its statement of points, appellant relies npon its Rea¬ 
sons for Appeal (J. App. 1, 4), reprinted for ready refer¬ 
ence as Appendix B to this Brief. Restated 'briefly, they 
are: 

. . ' . 

1. The Commission erred in overturning’ private rights 
and destroying a relationship in the public interest estab¬ 
lished on the basis of prior administrative approval without 
proper consideration of all the relevant evidence and by 
imposing a penalty needlessly destructive of public interest 
and private rights alike. 

_ I 

2. The Commission erred in (basing its decision upon 
the provisions of the agreement relating to renewal of 
licenses and reverter of license, since the Commission’s 
conclusion that these provisions violate the Communica¬ 
tions Act is erroneous, and since its conclusion that these 
provisions are contrary to the public interest, convenience 
and necessity is unsupported by the necessary findings of 
fact and evidence. 

i 

3. The Commission erred in basing its decision uppn 
the provisions of the agreement relating to the use of 
broadcast time by the Church, since the Communications 
Act does not require, as held by the Commission, thatj a 
licensee maintain full and complete control over a station’s 
operation or time, and since the Commission’s conclusion 
that these provisions are contrary to the public interest is 
unsupported by the necessary findings of fact or evidence. 

•J 

4. The Commission erred in requiring the abrogation 

of the provisions of the agreement for reverter of Ijhe 
physical station properties and payment of $150 per week 
to the Church, since there are no findings or evidence to 
support any conclusion that they are contrary to the public 
interest, and since they are beyond the Commission’s juris¬ 
diction to pass upon or affect in any way. j 



14 


Summary of Argument 

• * 

L In the present decision the Commission undertakes 
to destroy valuable contract rights of the Church, includ¬ 
ing the right to $150 per week and to use time on Sundays 
over Station WKBW, and to relieve Applicant of the cor¬ 
responding obligations, which are based upon an agreement 
made in 1931 when the Church sold the Station to Appli¬ 
cant. In taking this drastic action, the Commission ignored 
the approval given the agreement by the Federal Radio 
Commission in 1931 when it consented to the assignment 
of license to Applicant. It failed to consider the justified 
and long-continued reliance upon the propriety of this 
agreement by the Church which has disposed of property 
on the basis of it and built its work around its radio minis¬ 
try. It ignored the successful operation of the station in 
the public interest and the benefits to the public from the 
operation of the agreement in practice, and rested its 
decision instead upon newly acquired doctrinaire views of 
policy which have only a hypothetical relationship to the 
public interest. It failed, to provide an opportunity for 
adjustment to a violent change in policy or to consider al¬ 
ternative remedies short of the death penalty which would 
have met Commission objections yet avoided the needless 
destruction of private rights and public interest alike in¬ 
herent in the arrangement. Such a decision is arbitrary 
in wholesale. 

IL The basis upon which this arbitrary decision is 
rested is that the provisions in the agreement obligating 
Applicant to obtain renewal licenses, providing for a rever¬ 
ter of the license to the Church and furnishing time and 
facilities to the Church for broadcasting violate the Com¬ 
munications Act and are contrary to the public interest. 
But the first stated ground for decision involves stretching 
statutory provisions so far that policy becomes illegality. 


The statutory provisions relied upon by the Commission, 
prohibit operation of transmitting apparatus without a 
license (Section 301), state that a license gives no greater 
rights to the operation of a station or the use of a frequency 
than it provides (Section 309(b)(1) ) and forbid transfer 
of rights granted by a license without Commission consent 
(Section 310(b) ). Obviously neither expressly nor by any 
reasonable intendment do these provisions have any appli¬ 
cation here.. The contract provisions here involved are 
merely promises under which the Church acquires, and the 
licensee gives up, no rights in the operation of the station or 
to the use of the frequency. The second ground upon which 
the decision purports to rest involves the assumption that 
any deviation from certain doctrinaire views of policy 
contravenes the public interest without supporting that 
assumption with the necessary findings of fact or evidence. 
The evidence as to the actual operation of these contract 
provisions shows not merely an absence of adverse effect 


upon, but a fostering of, the public interest. 

III. In addition to these provisions of the agreement 
upon which the Commission rests its decision, two other 
provisions—-entitling the Church to $150 per week and a 
reverter of the physical property conveyed—are condemned 
by the decision and required to be abrogated. As to these 
provisions, the decision constitutes at the most a naked 
conclusion without any explanation or showing to support 
it There is no evidence which would support any findings 
justifying the conclusion that these provisions are contrary 
to the public interest. There is nothing in the Communica¬ 
tions Act which prohibits a purchaser of a station from 
paying for it over a period of time. And the Commission 
has itself consistently recognized that it has no jurisdiction 
over dealings with station properties, whether by lease, 
mortgage or sale, or to pass upon the price paid for a sta¬ 
tion. 
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ARGUMENT 

I 

The proceedings as a whole were arbitrary: in the pro¬ 
cedures adopted, in the evidence considered and not con¬ 
sidered, and in the drastic penalty imposed. 

In this case, a Church, as a pioneer, founded an outstand¬ 
ing broadcast station to carry its religious programs to the 
public. Later, to facilitate fulltime operation, it sold that 
station under an agreement assuring it valuable rights, in 
particular the means for broadcasting its programs and a 
small weekly payment. This arrangement had the full ap¬ 
proval of the regulatory agency theji exercising jurisdic¬ 
tion. Now, after 15 years, the Church finds that the whole 
working arrangement upon which it has relied and around 
which it has built its work has been destroyed by the pres¬ 
ent regulatory agency because of certain provisions in the 
agreement of sale. The administrative action condemning 
all the Church’s rights was taken without consideration of 
the Church’s long reliance upon the prior approval, the 
public benefits conferred by the arrangement in practice, 
or the quality of the station’s service, including programs 
presented by it, and without the slightest consideration of 
alternative means for preserving both the public interest 
and the private rights inherent in the arrangement while 
achieving the objectives desired by the present regulatory 
agency. 

Though given scant consideration by the Commission, the 
history of this case is important. When it became neces¬ 
sary in 1928 for the Church to operate its Station WKRW 
on a commercial basis, it transferred the operation to Ap¬ 
plicant under a lease assuring it time for its religious pro¬ 
grams. Advised a few years later that a leased operation 
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was not approved by the Federal Radio Commission, the 
Church undertook to regularize the situation by selling the 
station to Applicant in 1931. In return, the Church was 
given the use of time over the station on Sundays and smhll 
weekly payments. To ensure that the arrangement was 
entirely proper, the agreement expressly provided that lit 
was to become effective only upon consent by the Commis¬ 
sion to the assignment of the license to Applicant. This 
agreement was submitted to the Commission as part of the 
application for that consent. That consent was duly given 
in 1931. In addition, to ensure that the operation of tae 
station under the agreement should be in the public interest, 
it was provided that the terms of the station license and ull 
laws or regulations then and thereafter established should 
be observed. 

With perfect reason, the parties placed full reliance upon 
the propriety of the arrangement thus approved but now 
condemned. Applicant has invested several hundred thou¬ 
sand dollars in improving its stations. And the Church 
has built its work almost entirely around its radio ministry 
(J. App. 92-93). In 1936, additional property was con¬ 
veyed by the Church to Applicant and came under the 1931 
agreement. It is fair to assume that had it been suspected 
that the arrangement would be stricken down after affirma¬ 
tive approval and 15 years of acquiescence, the Church 
would never have parted with the station. 

Advised by Applicant in 1941 that it was apprehensive 
over the Commission’s attitude toward the arrangement 
(Tr. 497, 828-831, 835-837), the Church sought a ruling up¬ 
on its rights by petitioning to intervene in pending license 
proceedings involving the stations (Tr. 1044-1045). The 
provisions of the agreement were quoted or summarised 
in the petition. Not only did the Commission deny the pe¬ 
tition, holding it had no jurisdiction (9 F. C. C. 31), but 
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with, full knowledge of the agreement, it granted the licen¬ 
ses. Negotiations were carried on looking toward a modi¬ 
fication of the 1931 agreement (J. App. 62-63, 68-69), bnt 
since the views of the Commission were so uncertain that it 
was impossible to judge what modifications vrould be requir¬ 
ed,, these negotiations were never consummated (J. App. 68; 
Tr. 540-541, 647-648, 1040-1045, 1048). 

In requiring the abrogation of the agreements in this 
proceeding, the Commission expressly rested its decision 
solely upon certain provisions of the 1931 agreement relat¬ 
ing to use of time over the station by the Church, the ob¬ 
taining of renewal licenses by Applicant, and the reverter 
of the license to the Church on certain contingencies (J. 
App. 152-153; Conclusions, par. 2, 3). In Point II, it will 
be shown that the decision can be supported with respect 
to none of these provisions. But entirely apart from that 
inquiry, the Commission’s action, we submit, is arbitrary 
in not providing the opportunity for adjustment; arbitrary 
in the failure to consider evidence important both to a just 
appraisal of private rights and to a proper determination 
of the public interest; and arbitrary in the penalty en¬ 
forced. 

Churches, colleges and similar institutions were in the 
vanguard of radio pioneers. Many of them acquired radio 
stations in the early days of broadcasting to put on the air 
a few hours of programs per week. When fulltime, day- 
to-day operation was required, many of these institutions 
transferred their stations under arrangements not dissimi¬ 
lar to that here involved providing the means for the broad¬ 
cast of the religious or educational programs of the trans¬ 
feror for a few hours per week. These arrangements were 
accepted as entirely legal and proper. They served the 
public interest by making possible the fulltime operation 
of the stations while providing assurance for the broadcast 
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of valuable religious and educational programs. Many of 
these relationships have continued to the present time. 

i 

It must be remembered that the regulation of broad¬ 
casting has grown apace since 1931. Regulatory policies 
have changed greatly and are still subject to substantial 
variation. Practices once approved are now disapproved, 
and these reversals will themselves probably be modified. 
Language in agreements dealing with radio stations which 
conformed with earlier policies would have to be changed 
to conform with present views. Yet, even though tjhe 
actual practices of the parties have kept pace with the 
changes in policies, the tendency is strong to read yester¬ 
day’s terminology in the light of today’s policies and to 
ascribe to the parties the lesser merit that would be theirs 
if yesterday’s terminology had been used today. I 

Where the Commission approves the transfer of a license 
pursuant to a contract of conveyance which sets forth the 
consideration flowing to the grantor, the transfer of the 
station being made accordingly, does it remain free— 
after many years of acquiescence by it, reliance by the phr- 
ties and operation of the relationship in practice to the 
benefit of the listening public—to reverse that decision and 
attempt to nullify that relationship and all the grantor’s 
rights thereunder? If it does have the power, can it do so 
without the most compelling reasons of public interest, and 
is there not a special duty upon it to proceed in such a man¬ 
ner as will not destroy or gravely impair the property 
rights which were vested and the public benefits which wjere 
established by dint of its own earlier approval? 

I 

If the Commission feels that agreements like that here, 
perfectly proper in their inception and intent, shouldl be 
corrected in certain particulars to conform to new policies 
conceived and enunciated after the creation of valuable 
property rights on the basis of its own action, must it not 
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set up the means or .at least afford -some semblance of op¬ 
portunity to preserve those rights? A further and fair 
method of proceeding would be to conduct a general in¬ 
vestigation to obtain information on the whole picture, to 
promulgate general regulations and provide sufficient op¬ 
portunity for adjustment by the parties to any required 
changes. This has been the procedure adopted in compar¬ 
able cases where an abrupt change of policy would work 
undue hardship. It was followed, for example, in the case 
of regulations prohibiting certain network contracts, the 
rule forbidding multiple ownership of stations and most 
recently, the rules providing for open competition in the 
case of sales of stations. Only in this way can the ends of 
justice be met and arbitrary action avoided. See Admin¬ 
istrative Procedure Act, 79 Cong. 2d. Sess. (c. 324, Pub. 
Law 404), Sec. 9(b). 

The Commission itself has well stated the point recently 
in Powell Crosier/, Jr., decided September 6, 1945, (at p. 
12 ): 

“While there is full agreement as to the appropriate 
procedure to govern future transfer cases, there is a 
close division of opinion as to the proper disposition 
of the instant application. Three members of the Com¬ 
mission believe that consent to the transfer should be 
denied. A majority of the Commission, however, be¬ 
lieve that on the full record before it the Commission 
has no alternative but to grant the application unless 
the unifoi^m precedents of seventeen years of radio 
1 regulation are to be ignored and a complete reversal 
of administrative policy is to be adopted. While an 
administrative agency is not bound by the doctrine of 
stare decisis we believe that sound public administra¬ 
tion demands respect for established policies. We be¬ 
lieve that any change in policy as fundamental as the 
one advocated by the minority should, if it is to be ef¬ 
fective, be brought about by legislation or by rules 
and regulations of general applicability. If matters 
of such importance are left to case-to-case decisions, 
basic policies can be expected to shift back and forth 
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with changes in membership of the Commission making 
it impossible for the public to know from one day to 
the next what the policy is. We believe that adminis¬ 
trative agencies such as this Commission have an ob¬ 
ligation to adhere to uniform policies, and when de¬ 
velopments dictate a change, to adopt after appropriate 
notice a rule of general application so as to avoid tie 
color of discrimination in a particular case.” 

This, we submit, is an a fortiori proposition, where im¬ 
portant property rights which vested through Commission 
approval are now sought to be destroyed. 

Under the procedure followed here, the Commission im¬ 
poses a death penalty in one case and remains entirely 
quiescent in others. Even though the parties desire fully 
to comply with all proper requirements, and in fact give 
earnest of that intention by expressly providing for ob¬ 
servance of all Commission rules (J. App. 23-24, 50-51, 99, 
102; Agreement, par. 5), they have no way of knowing be¬ 
fore the axe falls just what modifications may be required to 
conform to .modern views. And this, despite the fact that 
this intention was made even more explicit in a proposed 
modification (J. App. 56, 62, 69-70), which might hive 
avoided entirely the necessity for the present proceedings 
(Tr. 1039,1051,1053), but which was not executed on advice 
of Applicant’s counsel because the present proceedings w£re 
impending (J. App. 69; Tr. 870-871, 1040-1044, 1048-1049). 

t 

It is conceded that Applicant is legally, financially, tech¬ 
nically and otherwise fully qualified to operate a broadcast 

station. Its equipment is modern, its staff large and com- 

. 

pctent, and its programs, both local and network, of high 
quality. As the Commission itself stated, in an aside, “it 
has successfully operated” the two stations “for rqore 
than fifteen years” (J. App. 154; Conclusions, par. 5). j 

Similarly, there is no question that the religious and 
educational programs presented by the Church have con-. 



sistently been in the public interest—both by Applicant’s 
own. determination and the popular reception they have 
always been accorded (J. App. 51, 77, 78, 90, 95). The 
Church has excellent facilities and personnel for its broad¬ 
casts and has had 20 years ’ experience in building and pre¬ 
senting programs. 

x 

Although there are no findings, the evidence is compel¬ 
ling that the operation of the stations, including the pro¬ 
grams presented by the Church, has consistently been in 
the public interest. But this evidence—the principal evi¬ 
dence in the record relevant to the interest of the listening 
public—is completely ignored, and the decision is rested 
solely upon the Commission’s views as to the propriety of 
certain contractual provisions. It gave effect to its newly 
acquired doctrinaire views with respect to the rightness 
or wrongness of these contractual provisions without re¬ 
gard to their effect in practice upon operation of the sta¬ 
tion in the public interest. It failed to compare the relative 
impact upon the public interest of the provisions objected 
to with the service actually rendered by the station under 
that arrangement. In short, it failed to apply the public 
interest standard to the case before it. As this Court said 
in WOKO, Inc. v. Federal Communications Commission, 
(App. D. C.) 153 F. (2d) 623, 631, cert, granted , April 22, 
1946: 

* * the guiding star of the Co mm ission concerning 
the issue of a station license or a renewal thereof is 
fixed by the statute as the service of the interest, con¬ 
venience or necessity of the public. Every specific 
grant of authority to the administrative agent of the 
Congress must be used so as to contribute to that serv¬ 
ice, or it. will be correctly characterized as arbitrary, 
. if hurt results to anyone.’’ 

Neither the provision requiring Applicant to obtain 
licenses for operation of WKBW during the term of the 
• agreement nor the provision for reverter of the license in 
case Applicant does not live up to its agreement can, on the 
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Commission's own showing, have any practical effect upon| 
the public interest (See below, pp. 28-38). Th$y\ have 
absolutely no relation to the paramount touchstone-^tbein- 
terest of the listening public. And there is no showing .^faatj 
the other arrangement—for use of station time and f&ci&" 
ties for broadcasts by the Church—has operated in sspy 
manner other than the public interest (See below, pp. 384 
47). ' , -I 

I 

In National Broadcasting Co. v. United States, 319 U. S* 
190, the Court upheld Commission regulations providing 
that no license would be granted to a station having certaih 
contractual relations with a network. These regulation^ 
were legislative in character and constituted only an an¬ 
nouncement of policies the Commission intended to apply 
in exercising its licensing power. As the Commission itself 
stated (Report on Cham Broadcasting, Docket 5060, p. 
85): - | 

“ Announcements of policy may take the form of 
regulations or general public statements. In either 
case, the applicant's rights to a hearing on the question 
whether he does in fact propose to operate in the pub¬ 
lic interest is fully preserved." 

Again, in its Brief filed in the Supreme Court, the Govern¬ 
ment stated (p. 77): 

“The Commission must apply the statutory standard 
of public interest, convenience, or necessity to each 
application for a license in the light of the facts perti¬ 
nent to the application. Each applicant * * • is en¬ 
titled to a hearing not only that he may have an appor- 
tunity to show that he is entitled to a grant of an appli¬ 
cation under the established policies of the Commission, 
but also that he may show, if necessary, that such poli¬ 
cies are not appropriate in his particular situation^" 

And the Court itself interpreted the Commission's duty 
in the same way (319 U. S. at 225): I 

“In each case that comes before it the Commission 
must still exercise an ultimate judgment whether the 
grant of a license would serve the ‘public interdst, 
convenience, or necessity.’ " 
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It is, accordingly, clear that the Commission in a licensing 
proceeding has not properly discharged its duty in apply¬ 
ing the public interest standard when it rests its conclusion 
upon factors of relative insignificance and ignores by far 
the most important evidence of actual operation in the 
public interest. 

Moreover, though undertaking to wipe out many years 
of work and every contract right of the Church, the Com¬ 
mission gave no consideration to the earlier approval by it 
of the very arrangement now condemned nor to the con¬ 
veyances, rights and obligations, investments and other 
changes of position made in reliance upon that approval. 
Valuable rights and investments made in reliance upon 
Commission action, in the case of the Church as of a licen¬ 
see, may be destroyed only for the most compelling rea¬ 
sons. Richmond Development Corp. v. Federal Radio Com¬ 
mission, 59 App. D. C. 113, 35 F. (2d) 883; see also Evange¬ 
lical Lutheran Synod v. Federal Communications Commis¬ 
sion, 70 App. D. C. 270, 272-273, 105 F. (2d) 793, 795-796; 
Journal Co. v. Federal Radio Commission, 60 App. D. C. 
92, 94, 48 F. (2d) 461, 463 (1931); Chicago Federation of 
Labor v. Federal Radio Commission, 59 App. D. C. 333, 334, 
41 F. (2d) 422, 423. Such reasons are absent here. 

The facts here are far different from those presented in 
the KSFO and WAPI cases, discussed below, pp. 29-31. In 
those cases, proposed assignments of license were denied 
because of objection to contractual provisions for the ob¬ 
taining of licenses during the term of a lease of the sta¬ 
tion’s properties and for the reassignment of the license to 
the lessor-assignor when the lease terminated. In contrast 
to this case, no reliance had yet been placed upon prior Com¬ 
mission action approving the transfer and the establishment 
of the rights and obligations in question. Where there is 
such reliance, to ignore it is an abuse of discretion. 



Any system of administrative regulation is designed to 
provide a supple instrument for fashioning decisions to the 
requirements of the particular case. It presupposes a flex¬ 
ibility of discretion in the handling of cases so that all fac¬ 
tors may be considered and the good winnowed from the 
bad, rather than a doctrinaire preoccupation with abstract 
policy considerations only. Administrative expertness is 
but likely taxed when the baby is thrown out with the bath! 


Here, the Commission gave no consideration whatever to 
means for preserving the benefits to the public Which have 
been and would continue to be conferred by the arrange¬ 
ment between Applicant and the Church. None of the pro¬ 
visions to which the Commission objected required the 
onerous result adopted for the realization of the particular 
policy considerations which it desired to effectuate. 

As is noted above (pp. 22-23), the provisions for obtain¬ 
ing renewal licenses and for reverter of license have (no 
perceptible impact upon operation of the station, upon ihe 
interests of the listening public or upon any other proper 
consideration of public interest. These particular Pro¬ 
visions could easily have been deleted. The license renew¬ 
als could have been granted on that condition. Indeed, not 
only had the provision for reverter of license always been 
regarded by both parties as a dead letter (J. App. 33, 42, 
61, 67-68), but they were on the point of executing an agree¬ 
ment deleting that provision, when apprehension over the 
Commission’s attitude caused Applicant to hold up (J. App. 
60, 62; Tr. 828-831, 842,845-846, 860,899-900,915, 99^-1000). 

Also, as to the provisions for use of time over the station, 
the benefits of the arrangement could have been maintained 
at the same time that Commission objections were removed 
by the use of a 1945 instead of a 1931 formula. Printed in 
Appendix C to this Brief (pp. 13-14) are pertinent provi¬ 
sions of a contract between a station and a church which 
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was approved by the Commission in 1945. As is there 
shown, by providing merely that the contract for use of time 
shall be for the 3-year period of the license but automatical¬ 
ly renewable up to 99 years and giving either party the 
power to cancel the contract upon payment of a lump sum 
to the church for time lost, the Commission’s objections 
are satisfied. Again the licenses could have been granted 
here upon condition that the appropriate formula be adopt¬ 
ed. 


The Commission did show solicitude here for its own li¬ 
censee. Despite the finding that Applicant’s “lack of 
candor and care” in reporting to the Commission had “a 
direct bearing” on its qualifications, it concluded Applicant 
should not “be deprived of the value of the stations it has 
successfully operated for more than fifteen years” (J. App. 
154; Conclusions, par. 5). The decision is fashioned so as 
to throw the whole loss upon the Church and enable Appli¬ 
cant to acquire again its licensed status. Its net effect is 
to unjustly enrich Applicant at the Church’s expense by re¬ 
lieving it of its obligation to pay a substantial part of the 
purchase price originally agreed upon when the Church 
sold Station WKBW in 1931. It is open to serious question 
whether protection of the theoretical public interest here 
sought upon the tenuous bases disclosed can be permitted v 
to result in a taking of the valuable property rights of one 
private party for the benefit of another. 


An appropriate regard either for private rights or the 
public interest would have dictated a result far different 
from that adopted. Under the circumstances here present, 
the Commission was required to make every effort consist¬ 
ent with the public interest to cause the least possible inter¬ 
ference with the Church’s rights, the broadcasting of the 
/ 

valuable religious, educational and cultural programs long 
presented by it, and the interests of the large segment of the 
public which listened to these programs. In addition to 
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the other alternatives open to the Commission, the Commis¬ 
sion might for example well have indicated in its decision 
that the Church might apply for a license for the Sunday 
time it had used and also required the Applicant, as a con¬ 
dition of the renewal of its license for the balance of the 

* . j 

time, to continue to furnish the facilities and services fbr 
the broadcasting of the programs presented by the Church 
without charge as provided by the contract. Such a de¬ 
cision would have preserved the property rights of both of 
the parties and served the public interest as well 

Under these circumstances the drastic decision here can 
be regarded only as a penalty wholly unnecessary to achieve 
the Commission’s legitimate ends and needlessly destruc¬ 
tive of private rights and public interest alike. Accord¬ 
ingly, it was an arbitrary exercise of discretion. Cf. Jacob 
Siegel Co. v. Federal Trade Commission, (March 25,1946), 
90 L. Ed. Adv. Op. 697; Federal Trade Commission v. Royal 
Milling Co 288 U. S. 212, 217. 

i « 

Even if the present decision were not vitiated by the 
wholesale nature of its arbitrary character, such a deci¬ 
sion calls for the closest scrutiny of the narrow grounds 
upon which it rests to make certain that policy unsupport¬ 
ed by findings and evidence does not become public interest, 
and that statutory provisions are not stretched in order to 
equate policy with illegality. The Commission’s conclu¬ 
sions with respect to the provision for obtaining renewal 
licenses, reverter of license and use of time by the Church * 
will be considered in Point II. The provisions relating to 
payment of $150 per week and reverter of the physical prop¬ 
erties will be considered in Point IEL 
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The denial of the renewal licenses and the requirement 
that the agreements be abrogated on the ground of the 
arrangements for the obtaining of renewal licenses by 
Applicant, reverter of the license to the Church, and use of 
broadcast time by the Church are arbitrary. 

The Commission’s decision is expressly based upon the 
existence of three provisions in the agreement of May 8, 
1931—those with respect to the obtaining of renewal licenses 
by Applicant, the reverter of the license to the Church on 
certain contingencies and the furnishing by Applicant of 
time and facilities to the Church for broadcasting (J. App. 
152-153; Conclusions, pars. 2, 3). These provisions were 
held by the Commission to be “contrary to the Communi¬ 
cations Act” and “not in the public interest” (J. App. 153; 
Conclusions, par. 3), and “in contravention of basic prin¬ 
ciples of the Communications Act of 1934” (J. App. 254; 
Conclusions, par. 4). The decision thus rests upon the con¬ 
clusion that tnese arrangements both (1) specifically vio¬ 
late provisions of me Act and (2) are on this record con¬ 
trary to the statutory standard of “public interest, con¬ 
venience and necessity.” The three arrangements will be 
considered on each of these scores. It will be convenient 
to treat those with respect to the renewals of license and 
the reverter of the license together. 

A The Arrangements Between the Parties with Respect to 
Renewals of License and Reverter of the License Are Not Forbid¬ 
den by Any Provision of the Communications Act and Are Consist¬ 
ent with Public Interest, Convenience and Necessity. 

1. These arrangements are not forbidden by any pro¬ 
vision of the Communications Act. 

There is no provision of the Communications Act which 
either expressly or by inference forbids the arrangements 
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here involved. In its decision, the Commission refers jto 
the following sections of the Aet: Section 301, prohibiting 
operation of transmitting equipment without, or except in 
accordance with, a license; Sections 308(b) and 319(a), ije- 
quiring applications for radio licenses so that the Com¬ 
mission can determine whether, among other things, the 
provisions of Section 310 with respect to citizenship and of 
Sections 311 and 313 with respect to anti-trust violations 
are complied with; and Section 310(b), prohibiting tjhe 
transfer of a license or any of the rights granted therein 
without Commission consent (J. App. 151-152; Conclu¬ 
sions, par. 1). In addition, the Commission cites two cases 
(The Associated Broadcasters, Inc., KSFO, 6 F. C. C. 3$7, 
392-3; Alabama Polytechnic Institute, WAPI, 7 F. C. C. 225, 
228-230) for its holding that the provisions with respect to 
renewal and reverter of the license violate the Communica¬ 
tions Act (J. App. 153; Conclusions, par. 3). The only Ad¬ 
ditional section of the Act cited in either of these is Sectlion 
309(b)(1), providing that a license shall not vest in the li¬ 
censee any right to operate the station or in the use of the 
frequency assigned beyond the term thereof or in any other 
manner than authorized therein. 


None of the discussion in the Conclusion of the decision in 
this case, however, sheds any light upon the specific sections 
which are deemed to be violated. Certainly, there is no 
elucidation of the reasoning by which any such violation 
is supposed to be supported. Reference is made for (that 
discussion to the KSFO and WAPI cases cited as author¬ 
ities. In the WAPI case, the decision deals only with the 
application of the public interest standard. 

In the KSFO case (6 F. C. C. 387, 392-93), there was pre¬ 
sented to the Commission for its consent a proposed assign¬ 
ment of a station license accompanied by a lease of the 
physical station properties. The lease provided for the 
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obtaining by the lessee of the necessary licenses for the 
station during the lease term, and, if necessary, the filing 
of applications for such licenses by the lessor; for the fil¬ 
ing by the lessee at the end of the lease of appropriate ap¬ 
plications for assignment of the license back to the lessor; 
for the lessor, under power of attorney from the lessee, in 
case of the latter’s default, to execute the documents for 
assignment of licenses, contracts, etc. to the lessor; and for 
the lessor having the right to intervene in any proceeding 
affecting the station during the lease and to employ its own 
counsel. 

The Commission held that these provisions violated Sec¬ 
tions 309(b)(1) and 310(b) of the Act (6 F. C. C. 387, at 
394). The reasoning upon which this conclusion rests ap¬ 
pears to be (see middle page 392) that when the license, 
which is personal and not transferable without Commis¬ 
sion consent, has been assigned, the assignor can have no 
continuing right in applying for renewal licenses and no 
right in the license at the end of the lease. Accordingly, 
it appears to be argued that “to recognize’’ such a right 
in the assignor “ would be tantamount to the recognition 
of an outsider to the use of a frequency at a future time” 
in violation of Section 309(b) (1), limiting a licensee’s right 
to use the frequency designated in the license to the term 
thereof and in the manner authorized therein, and Section 
310(b), prohibiting the transfer of the license or the rights 
granted therein without Commission consent. 

In the present case, contrary to the KSFO case, there 
are no provisions that the assignor may or will apply for 
licenses or participate in any license proceedings. Even if 
the KSFO decision is correct on its facts, the holding that 
Sections 309(b)(1) and 310(b) are violated here is plainly 
wrong. Section 309(b)(1) is a reenactment, almost 
verbatim of Section 11(A) of the Radio Act of 1927. 
(See 78 Cong. Rec. 10987.) As the legislative his¬ 
tory makes abundantly clear, its purpose was only to 
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put the licensee on notice that frequencies are part of 
the public domain and to set at rest claims made pri<)>r 
to 1927 of a continuing right to use a frequency irrespdc- 
tive of the existence of a license. 67 Cong. Rec. 5560-61*; 
68 ibid. 2869-73. See, especially, 68 ibid. 2870. See also 
Ashbacker Radio Cory. v. Federal Communications Com¬ 
mission, 326 U. S. 327, 331. The provision is designed 
merely to carry out the purpose declared in Section 301 of 
the Act that no “license shall be construed to create any 
right beyond the terms, conditions, and periods of the li¬ 
cense.”** Certainly, Section 309(b) (1) has no bearing up¬ 
on contract provisions whereby a licensee agrees to secure 
licenses which may be of value to others with whom it has 
relations or agrees to make appropriate application to tke 
Commission for consent to the assignment of a license |to 
another at some future date. 

* When H. R. 9971, the bill which culminated in the Radio Act of 
1927, was introduced in the House, an amendment requiring equal 
treatment to political parties was offered as an addition to Sec. 2 (E), 
the early formulation of what became Sec. 11 (A), now Section 
309 (b) (1) of the Communications Act. Mr. White, the chairman 
of the Committee which presented the bill, made the point of order 
that the amendment was not germane since Sec. 2 (E) “provides the 
matter which shall be included in the form of a license while * * * 
[the amendment] is a substantive provision of law ♦ * ♦” 67 Cong. 
Rec. 5560. Mr. Lehlbach, a member of the committee sponsoring the 
bill and subsequently one of the House managers on the conference 
committee which drafted the final bill, in supporting the point of jor- 
der, observed that: “ * * * this paragraph simply prescribes the form 
of license that the Secretary is to issue. It provides that * * * there 
shall accrue no vested property right in the license. It has nothing 
whatever to do with the transmission of radio communications pursu¬ 
ant to the license/’ 67 Cong. Rec. 5561. The point of order was sus¬ 
tained. 67 Cong. Rec. 5561. This early formulation was not sub¬ 
stantially different from Sec. 11 (A), as finally drafted, in the opin¬ 
ion of the Senate conferees who reported out the conference bill which 
became the Radio Act of 1927, 68 Cong. Rec. 2589. 

*♦ The Commission has consistently given the correct interpretar 
tion to these provisions in its application forms by providing t|hat 
the Applicant “waives any claim to the use of any particular frequen¬ 
cy, or of the ether, as against the regulatory power of the United States 
because of the previous use of the same, whether by license or other¬ 
wise.” See form of Federal Radio Commission, par. 14, J. App. 198- 
99; form of Federal Communications Commission, par. 24, Tr. 11. 
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The Commission apparently believes that persons other 
than the licensee should not and cannot have any interest 
in the continuation of the license necessary for station 
operation. But the fact is that there are many such third 
persons with an entirely proper interest in the continua¬ 
tion of a license upon which the value of a broadcasting 
station as a going concern hinges: For example, those lend¬ 
ing money to a broadcasting station; those with contracts 
for the use of time over the station; those selling equipment 
or other property to a station on a time-payment basis. 

The Commission cannot by fiat banish these entirely 
normal business interests in the continuation of a valuable 
station asset. Indeed, it did not object to them in the case 
of a church contract approved in March, 1945. See below, 
Appendix C, pp. 13-14. And clearly Congress had no inten¬ 
tion of condemning such interests or outlawing the normal 
business practice of recognizing them in contracts. 

The fact that the third party in whose favor such pro¬ 
visions run is a former station owner who is assigning or 
has assigned the license to the present licensee is entirely 
immaterial to the validity of such provision. In this case, 
the Church, with a substantial creditor interest as well as 
a contract to use broadcast time, had an entirely legitimate 
interest in the continuation of the license to broadcast. 

Contracts based upon the possibility of a future license 
are likewise entirely proper. Contracts for the assignment 
of a license at a date subsequent to the term of the existing 
license have never been condemned by the Commission on 
the ground that they violate Section 309(b) (1). A contract 
calling for’the assignment, subject to Commission consent, 
to the present or former assignor at some future date pre¬ 
sents no different legal question under that Section. The 
high prices at which stations almost without exception are 
sold are plainly based not merely upon the assignor trans- 
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ferring the present license, but, as the Commission itself 
has repeatedly recognized, upon the expectation and assur¬ 
ance that there will be successive renewals of that license 
into the indefinite future. E.g ., Powell Crosley, Jr. y de¬ 
cided September 6, 1945, p. 21. Yet, despite this dear ire-, 
liance upon the use of a frequency beyond the term of the 
license in force, the Commission has never invoked Section 
309(b) (1) or held that the Act was in any way violated. 
By the decision in this very case, Applicant is being per¬ 
mitted to contract for the sale of one of its stations and the 
assignment of its license, even though it has no license. 


Thus, whatever rights an assignor may have under 
assignee’s promises to obtain renewal licenses and. to re¬ 
assign the license at a future date are vested in him not by 
the license but by the promises. And these promises in no 
way vest or purport to vest in the assignor any right to 
use a frequency apart from a license in violation of Section 
309(b)(1). They are merely what they purport to b^— 
promises dealing with an entirely legitimate business mat¬ 
ter and conferring rights against the promisor and not in 
the use of a frequency. Indeed, they accord full recogni¬ 
tion to the necessity of a license and of a grant thereof by 
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the Commission. 

Even if there should be a daim to the use of a frequency 
without a license or that a license conferred rights to jthe 
use of a frequency other than as specified therein, it would, 
plainly enough, be of absolutely no effect. Section 
309(b)(1) is a limitation inherent in a license upon |the 
privileges thereby conferred. No private agreement can 
possibly remove that limitation. Any attempt to doj so 
would be a complete nullity. 



The Commission in the KSFO case (6 F. C. C. at 392) 
seems to have felt compelled to hold contractual provisions 
for applying for reassignment of the license contrary to the 
Communications Act, however, because it regarded its con¬ 
sent to the transfer of license then presented as commit¬ 
ting it to consent when the application for reassignment 
was filed. This is both a singular avowal of administra¬ 
tive weakness and a misapprehension of its own statutory 
duty. A right to a license in the future can exist only if 
the Commission creates the right, and this it cannot do un¬ 
der the Act. In passing upon a transfer before it, the 
Commission’s consent, as was correctly held in M. A. Leese 
Radio Corporation, 5 F. C. C. 364, cited in the KSFO case 
(6 F. C. C. at 393), “did not, could not, and does not oper¬ 
ate” to bind it to approve the reassignment when it might 
be presented. The Commission’s duty and power is to de¬ 
termine whether it is in the public interest to grant or deny 
applications when they are presented to it. it has no 
power to decide now that it will renew a license when it ex¬ 
pires or will consent to the assignment of a future license. 
The public interest in those cases must be determined when 
they arise. To agree to assign a license in the future is nec¬ 
essarily conditional upon there being a license to assign, 
and the Commission’s power and duty to grant or deny 
licenses in the interim in accordance with the dictates of 
public interest can in no way be compromised. To base a 
holding that the provision to apply for reassignment of the 
license is illegal on the ground that there would otherwise 
be a recognition of the right of an outsider to the license 
at a future time, is to proceed upon a premise which is it¬ 
self illegal and beyond the Commission’s power. 

’That the provision in the May 8,1931 agreement provides 
for the “reverter of the license” rather than for the filing 
of an. application for reassignment is of no consequence. 
The Commission in its decision obviously treated the pro- 


vision as on all fours with those in the KSFO and WAPI 
cases which it cited. Moreover, clearly there could be ho 
acquisition of the license by the Church except with the 
Commission’s consent. Interpreted literally, the provision 
was, of course, a complete nullity and has consistently been 
so recognized by the Church (J. App. 33, 42, 61, 67-68). 
In view of the intent of the parties, this provision can be 
reasonably construed to mean no more than that Applicant 
would join with the Church in making appropriate appli¬ 
cation for Commission consent to the transfer of the li¬ 
cense. 


Section 310(b) has not been violated any more than 
309(b)(1). If there has been any transfer by Applicant 
of rights granted by its license, the short answer is that 
the Commission consented to it when it passed upon the 
May 8, 1931 transaction. There has, however, been ho 
transfer of rights by Applicant contrary to Section 310(1^) 
by the provisions for obtaining renewal licenses and for re¬ 
assignment of license. In the discussion above, it was 
shown the Church has no rights to use the frequency li¬ 
censed to Applicant. Applicant, accordingly, has not trans¬ 
ferred any such rights. 

In the KSFO case the Commission held, without expla¬ 
nation, that the lease provisions there involved violated Sec¬ 
tion 310(b) (6 F. C. C. 387, 394). Its reasoning was ap¬ 
parently that since the assignee agreed to reassign the li¬ 
cense at a future time, it had assigned part of the rights 
granted by the license. But this would make every agree¬ 
ment to assign a license illegal. The Section prohibits as¬ 
signments not agreements to assign. Moreover, this rea¬ 
soning of the Commission is based upon the same fallacy 
disclosed above with respect to its holding that 309(b) (1) 
was violated. The assignee obviously did not and could 
not assign what it did not have. It had no right, and the 
Commission could give it no right, to a future license. 
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2. There are no findings or evidence to support a con¬ 
clusion that these provisions are contrary to the public in¬ 
terest. 

Again, the Commission relies for its showing that these 
provisions are contrary to the public interest upon the rea¬ 
sons given in the KSFO and WAPI cases. A variety of 
arguments are advanced: In the KSFO case (6 F. C. C. 
at 392), that the provisions are misleading to the public, 
particularly the investing public, since it is indicated that 
the license will vest in the assignor contrary to the Act; 

r 

that they may mislead the parties themselves; that they 
may restrain others from seeking the same authorization 
should the assignee cease operations or its license not be 
renewed. 

There is no evidence to support any of these arguments. 
There is nothing to show that any one has been misled, 
particularly the investing public. The alleged adverse ef¬ 
fect upon the public interest remains entirely hypothetical. 
These purported findings are no more than interesting spec¬ 
ulations without a shred of supporting evidence. Admin¬ 
istrative views of public interest do not constitute an ade¬ 
quate substitute for requisite findings backed by evidence. 

In the WAPI case (7 F. C. C. at 223-230), the reasoning 
is that persons who are no longer licensees are enabled to 
maintain control over stations, since Commission consent, 
even though necessary to the reassignment, will be given 
if the reassignment is in the public interest. This reason¬ 
ing rests upon a premise which both misconceives the law 
and has been made academic by subsequent action of the 
Commission itself. An agreement by the assignee later 
to reassign the license to the assignor, with Commission 
consent , gives the assignor no control whatever over the 
station. He has only a contractual promise from the as¬ 
signee. In order for that promise to be effective, the Com- 
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• mission must give its consent. Before that consent is 
given, the Commission must find that the public interest 
will be served. Under such circumstances, the license 

i 

should be assigned, and it hardly lies in the Commission *s 
mouth to object to the result. Third parties are entirely 
free to seek the same authorization before, at the time of, 
or subsequent to the application for reassignment of 
license. As was stated in Federal Communications C 
mission v. Sanders Bros. Radio Station , 309 U. S. 4:70, 
at 475: 

“The policy of the Act is clear that no person is to have 
anything in the nature of a property right as a result 
of the granting of a license. Licenses are limited to a 
maximum of three years’ duration, may be revoke^, 
and need not be renewed. Thus the channels present¬ 
ly occupied remain free for a new assignment to an¬ 
other licensee in the interest of the listening public. 

The Commission here, as in its application of Section 
309(b)(1), relies upon the erroneous reasoning that unless 
the promise to reassign is deleted, it is committed to ap¬ 
prove the reassignment. As we have shown above (p. 34), 
it is without power to give such a commitment. The as¬ 
signor stands in no different position from any one else 
with a contract to acquire the license at a future date. 

Since the decision in the WAP1 case, moreover, the Com¬ 
mission has adopted a procedure, lately buttressed by gen¬ 
eral regulations, inviting others than the proposed assignee 
of a license to come in and compete for that license. These 
others stand on an equal footing with the proposed assign¬ 
ee relying upon the contract with the holder of the license. 
Although the rules governing this procedure were finally 
adopted on July 25, 1946, the procedure has been enforced 
since the Powell Crosley , Jr, decision decided by the Coiin- 
mission in September, 1945. 
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The Commission has, accordingly, removed the whole 
basis for its decision in the WAPI case/ The non-legal as¬ 
surance of a return of the license to the assignor which the 
Commission feared might be involved and relied upon in 
condemning the provision has been dissipated. Now, the 
assignor in applying for the license stands, practically, in 
no better position than anyone else who wants to apply for 
it 

R The Arrangement for the Use of Broadcast Time by the 
Church Is Not Forbidden by Any Provision of the Communications 
Act and Is Consistent with Public Interest, Convenience and 
Necessity. 

. 1. This arrangement is not forbidden by any provision 
of the Communications Act. 

The basis for the Commission’s holding on this point is 
set forth in the first three paragraphs of the “Conclusions” 
to the decision (J. App. 151-153). As a result of the ar¬ 
rangement for the use of broadcast time by, and furnishing 
of station facilities to, the Church, it is held (J. App. 152- 
153; Conclusions, par. 2) that Applicant has 

“divested itself of its right, power and duty to exer¬ 
cise full and complete control over its stations during 
all of the hours for which it is seeking a license to oper¬ 
ate and has rendered itself incapable of assuming the 
complete and ultimate responsibility of operation in 
the public interest imposed bv the Communications 
Act of 1934.” 

It is also concluded that this arrangement “purports to 
give to the Tabernacle the use of a radio channel for a limit¬ 
ed time” (J. App. 153; Conclusions, par. 3). 

Insofar as the above conclusions purport to express the 
requirement of specific statutory provisions or to hold that 
such provisions are violated by this arrangement, they are 
plainly wrong. 
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The Sections of the Act expressly mentioned by the Com¬ 
mission are 301, 308(b), 319(a) and 310(b)*. These Sec¬ 
tions prohibit operation of transmitting equipment except 
under and in accordance with a license, require application^ 
for licenses so that the Commission can pass on qualifica¬ 
tions of Applicant, and prohibit transfer to another of 
rights granted by a license without Commission consent. 
The Commission correctly states (J. App. 152; Conclusions, 
par. 1) that these provisions 

“* # * are designed to insure that only persons wht> 
possess the requisite qualifications shall become statibn 
licensees, that only licensees shall use frequencies, add 
that operation of radio stations by licensees shall be in 
accordance with the terms of the licenses granted to 
the m . 19 

None of these Sections, however, prohibits the arran 
ment for use of the broadcast time and facilities here 
volved. The Church obviously is not a licensee. It is nbt 
using a frequency, even for a limited time. Applicant alone 
is operating the station, and it is not operating it except 
in accordance with its license. If Applicant had transfer¬ 
red any rights granted under its license to the Church, the 

| 

Commission gave its consent in 1931. It is clear, however, 
that it has not transferred any such rights. 

I 

A license, as the one granted Applicant for Station 
YVKBW which was here sought to be renewed shows (J. 
App. 111-112), authorizes a given person or corporation (to 
operate certain described transmitting equipment between 
the dates set forth upon a specified frequency with a given 
power at a designated location for prescribed hours. By po 
stretch of the imagination can the Church be held to be 
operating a station or using a frequency without a license 

I 

* Presumably Section 309(b)(1) is also regarded as applicable, 
though it adds nothing to what the other Sections may prohibit and is 
no more pertinent here than in connection with the two contractual 
provisions discussed above. 
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or to be exercising any of the privileges conferred or assum¬ 
ing any of the obligations imposed upon Applicant by this 
license. 

I * „ • • t 

The Commission holds that Applicant “has rendered 
itself incapable of assuming the complete and ultimate re¬ 
sponsibility of operation in the public interest imposed by 
the Communications Act”. This involves a plain misap¬ 
prehension of the law. A license imposes the obligation to 
operate in the public interest, and the licensee remains 
accountable to the Commission for such operation. A licen¬ 
see can in no way divest himself of that responsibility. 

No provision of the Act, moreover, either expressly or by 
any reasonable construction, requires a licensee to exercise 
“full and complete control” over the station’s operation 
and time. A commercial station licensed by the Commis¬ 
sion is in the business of selling its time. A sale of time 
gives the purchaser the use of the station for the broad¬ 
casting of programs for the periods specified in the con¬ 
tract. Obviously, such a sale limits the future control of 
the licensee over that time. Moreover, station managers 
and other employees, to whom duties are necessarily dele¬ 
gated, are consistently hired under contracts running for 
several years. A requirement for “full and complete con¬ 
trol” over a station’s time and operations would require 
all contracts for the sale of time and all employment con¬ 
tracts to be terminable at will, and would so hamstring 
station operations as to render them impossible. Clearly 
no such requirement was ever intended or can reasonably 
be found in the Act. And there is no basis in the statute 
for distinguishing between a contract for the sale of 15 
minutes one day a week for 13 weeks or a 2 year network 
contract, which the Commission has specifically approved 
(Rules and Regulations, Sec. 3.103), and the contract here 
involved. 
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To be sure, under the arrangement Applicant furnishes 
the necessary equipment and other facilities for broad-j 
casting Church programs. So does any station in broad¬ 
casting the program of any sponsor or advertiser. Rather 
than affording the basis for a conclusion that Applicant has 
given up and the Church acquired any of the rights to 
operate a broadcast station granted by the license, this 
arrangement constitutes specific recognition that Applicant 
alone possesses those rights and operates the station. 

2. There are no appropriate findings or. evidence which 
will support a conclusion that the arrangement for the use 
of time is contrary to the public interest. 

It is clear enough that the Commission did not like the 
arrangement for the use of time and believed it to be con¬ 
trary to the public interest. But equally clearly its likes 
and beliefs are not sufficient to support condemnation of 
the arrangement. Such an arrangement is per se no more 
contrary to the public interest than it is illegal. There 
must be appropriate findings based upon sufficient evidence 

I 

and the application of the correct standards to support such 
a conclusion. 

The Commission’s conclusion that public interest is con¬ 
travened revolves around the matter of Applicant’s eon-j 
trol of the operation of the station. It found that Applicant) 
has “divested itself of its right, power and duty to exercise 
full and complete control” over the station (J. App. 152-} 
153; Conclusions, par. 2). This conclusion cannot stand, 
both because it is based upon an erroneous view of the 
applicable standard, and because no finding that the control 
here exercised was contrary to the public interest can be 
supported on this record. 

To take up the latter first, nowhere is there any 
or finding as to how the control here exercised was 


evidence 

deficient 
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as compared with that required by the public interest or as 
to bow the public interest suffered in any respect. 

The evidence, summarized for the most part in the 
“Findings’’ (J. App. 146-147) as well as above (pp. 9-11), 
shows that the Church has used on the average between 7 
and 8 hours on each Sunday over WKBW—much less than 
half the 17% hours provided for in the agreement. In addi¬ 
tion, it has used about 75% of the gross total of 225 addi¬ 
tional hours provided for in the 1932 agreement for special 
broadcasts such as on Thanksgiving Day. 

Applicant retained complete physical control over all the 
equipment and technical aspects of operation of the station 
during Church programs (J. App. 17-18, 38, 39, 40, 72-73, 
83, 84, 87, 91-92,94). Moreover, Church programs had to 
meet Applicant’s approval in order to be broadcast (J. 
App. 21-22, 33-34, 42, 43, 80, 94). There is no dispute that 
the religious and educational programs were of high quality 
and were popular with an extensive audience. Applicant 
consistently regarded them as in the public interest (J. 
App. 51, 95). On only one occasion were programs offered 
by the Church rejected because Applicant felt they were 
not in the public interest (J. App. 14^15). At another time, 
by dint of its being in a position to monitor the programs 
and cut anything improper off the air, Applicant momen¬ 
tarily interrupted a program when a guest preacher inad¬ 
vertently mentioned the weather during the war (J. App. 
15-16, 94). 

Applicant uses in its own behalf the portion of the 17% 
hours not used by the Church and during the war operated 
Station WXBW as a key air raid warning station during 
the 12 midnight to 6 A. M. segment Monday morning which 
load been given the Church under the contract (J. App. 
19, 21, 120). Applicant has used Church time to broadcast 
other programs (J. App. 89,120), and is not shown to have 
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had any difficulty in that respect. The record shows thatj 
both the provision for sale of time by the Church (J. App. 
25, 40, 79, 120; Tr. 409), and, if pertinent at all, the provi-j 
sion for shifting the Church’s programs from WKBW to 
any other of Applicant’s stations (J. App. 16, 25-26), have! 
remained dead letters. 


Spot announcements advertising Church services over 
Station WGR as well as WKBW, to which the Church was! 
entitled, were placed by Applicant to conform with orderly 
operation, and Applicant arranged a reduction of the length 
specified in the agreement in order to keep abreast with 
changes in industry standards (J. App. 16-17, 28). 

These findings and evidence show that in carrying out] 
the arrangement for use of time by the Church, Applicant 
has controlled the station’s operation at all times. It has 
had complete physical control of all the apparatus used iii 
broadcasting and has not permitted programs to be broad¬ 
cast when it did not regard them as in the public interest] 
Indeed, so complete and exclusive is Applicant’s control 
of the station’s operations, that the Church does not knovj 
whether its programs are being broadcast until informed 
after the event by Applicant or a listener (J. App. 83-84j 
87). In not requiring the submission of scripts of proposed 
programs in advance, Applicant has followed its usual 
course in broadcasting programs of religious organiza¬ 
tions. Indeed, Applicant has regarded the Church like any. 
other user of time (J. App.*95; Tr. 1036). 

The fact of the matter is that in the control of tr ansm it- 
ting equipment and the control of the programs broadcast; 
Applicant stands in its relations to the Church under the 
operation of the 1931 agreement in practice in no differeni 
position than any licensee stands with respect to any pur¬ 
chaser of time over its station. 
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The Commission cannot properly seize upon terminology 
current and approved in 1931 as it does (J. App. 152; Con¬ 
clusions, par. 2), because it has a literal scope at variance 
with .today’s policies, when the arrangement as actually car¬ 
ried out in practice conforms to the usual practice in the 
industry and hence, presumably to Commission views (J. 
App. 55-56). It is significant, moreover, that even the 
contract approved by the Commission in March 1945, al¬ 
ready noted (pp. 25-26 and p. 32, above), went further than 
the present case in restrictions upon the control of the 
licensee. There a provision subjecting the Church’s pro¬ 
grams approval of the licensee was specifically deleted from 
the contract. See Appendix C, pp. 13-14, below. Here Ap¬ 
plicant has exercised such control. Moreover, the agree¬ 
ment expressly provided that all Commission rules should 
be observed (J. App. 99,102; par. 5), and the parties were 
on the point of making this requirement more explicit so 
as to remove all doubt on the score (J. App. 62, 69-70). 

„ r 

To be sure, the Commission found (J. App. 152; Con¬ 
clusions, par. 2) that unless the Church acquiesces, Appli¬ 
cant is prohibited from using the hours allotted to the 
Church “for the broadcasting of any other program which 
it may deem of greater public interest.” In view of the 
fact that Applicant has used time given the Church for 
other programs it desired to broadcast (J. App. 89, 120), 
i and that there has been no showing it has not been able to 
broadcast any such programs, this hypothetical restriction 
upon Applicant is of no consequence. Moreover, there is a 
restriction upon any licensee once it has contracted for the 
sale of time to an advertiser. It does not seem unreason¬ 
able for a licensee to agree to broadcast religious and re¬ 
lated programs every Sunday up to 7 to 8 hours, particular¬ 
ly in an agreement with a Church which has concentrated 
upon and has had long experience in developing worth¬ 
while and interesting programs. Certainly, no evidence 
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was introduced or findings made that the public interest j 
suffered in the slightest. There was, on the contrary, sub¬ 
stantial evidence that the public interest was fostered. 

' 

The Church’s programs were consistently determined to 
be in the public interest by Applicant, whose function as 
licensee it is to make that determination, and the Commis- j 
sion has not undertaken to make any showing or finding j 
reflecting upon Applicant’s determination. 

The Commission may have been relying upon the fact 
that the arrangement for the use of time has 80 years to j 
run. But, again, there are no findings or evidence which 
in any way show how this factor reacts against the public 
interest. The Commission issues a license for a mavirunm I 
of three years. It has, therefore, no occasion for interest] 
or concern except for the forthcoming three-year period, j 
Every three years the Commission has the opportunity as 
well as the obligation to review the station’s operation toj 
determine whether it has been in the public interest, and] 
based upon such past performance whether the operation 
will be in the public interest for the next three years. Not 
only does it have this means for periodic review, but it has 
continuing visitorial jurisdiction through its powers of re¬ 
vocation and modification of license (Section 312) as well 
as the procedure for calling for renewal applications in 
advance (F. C. C. Rules and Regulations, Sec. 1.362*)^ 
The Commission may feel that the present arrangement 
contains the seeds of trouble and imposes a special task of 
scrutiny of the station’s operations, and that abrogation of 
the arrangement would relieve it of that burden. But cer¬ 
tainly it is not the Commission’s convenience but the inter- 
— 

* 1.362 Filing directed by Commission. Whenever the Commis¬ 
sion regards an application for a renewal of license as essential to the 
proper conduct of a hearing or investigation, and specifically directs 
that it be filed by a date certain, such application shall be filed within 
the time thus specified. If the licensee fails to file such application 
within the prescribed time, the hearing or investigation shall proceed 
as if such renewal application had been received. 
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est, convenience and necessity of the listening public which 
is to be served. And until it is shown that such public inter¬ 
est is affected, the arrangement cannot be stricken down. 

Ordinary sales of time to advertisers run up to two' years, 
and network affiliation contracts almost without exception 
are for two years. There is no contention these run for too 
long a period. Indeed, the Commission has in its network 
regulations (Sec. 3.103) expressly approved the 2-year term 
of network contracts. There is no showing how the longer 
contract here involved contravenes any public interest fac¬ 
tors with which those agreements have been found to be 
consistent. In the absence of such a showing, the present 
conclusion cannot be other than arbitrary. The contract 
approved in March 1945, moreover, and extending auto¬ 
matically for successive 3 year terms up to a total of 99 
shows how insubstantial any reliance on this feature must 
be. See Appendix C, pp. 13-14, below. 

In the case of network affiliation contracts, the Commis¬ 
sion found five-year contracts contrary to the public inter¬ 
est upon substantial evidence that the term of the contract 
was designed by the networks to, and did, restrain compe¬ 
tition between networks for station affiliation (Report on 
Chain Broadcasting , Docket 5060, p. 61; National Broad¬ 
casting Company v. United States , 319 U. S. 190, 201-202). 
There, evidence and findings supported the Commission’s 
conclusion. Here, it is without such support. The proceed¬ 
ings there involved were legislative in character, and the 
rules adopted are applicable in a particular case only after 
full hearings upon the question whether the public interest 
will be served (See above, pp. 23-24). Certainly more, not 
less, is required to sustain a conclusion in a judicial pro¬ 
ceeding like that here where the penalty invoked is so dras¬ 
tic. Saginaw Broadcasting Co. v. Federal Communications 
Commission, 68 App. D. C. 282, 287-291, 96 F. (2d) 554, 559- 
563, cert. den. 305 U. S. 613; Tri-State Broadcasting Co. v. 
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Federal Communications Commission, 68 App. D. C. 292, 
294, 295-296, 96 F. (2d) 564, 566-568. 

Any conclusion that the present arrangement for use of 
time is contrary to the public interest is not and on this i 
record could not be supported by appropriate findings. Such 
a conclusion rests solely upon a legislative determination 
and involves the application by fiat of what is regarded as 
appropriate policy. Policy considerations can properly be 
brought into play where there is evidence and findings to 
support the conclusions reached. But certainly the lazy 
method of presenting argument and views of policy alone! 
cannot be sustained. 

The Commission, in any case, misconceived the applicable) 
standard in reaching its conclusion that 4 ‘full and complete 
control” by licensee of its station’s operations is necessary 
in the public interest. As was shown above (pp. 82-33), no 
such standard is imposed by the Act, and the Commission! 
cannot properly adopt a standard so thoroughly and basical¬ 
ly opposed to the practices inherent in the system of private!' 
broadcasting which Congress provided for in the Act. In| 
any event, since the Commission has misread the statute in 
reaching its conclusion, it is unnecessary to consider wheth¬ 
er the same standard might have been adopted on some 
other and appropriate basis. | 

m 

■ 

To the extent that the Commission’s decision rests upon 
and requires abrogation of the arrangements for reverter 
of the physical property and the payment of money to the 
Church, it is arbitrary and beyond the Commission’s au¬ 
thority. j 

In the bases for the decision set forth in the Conclusions 
express reliance is placed solely upon the three provisions 



discussed above in Point II—those dealing with the use 
of time and facilities, the obtaining of renewals, and the 
reverter of the license (J. App. 151-153; Conclusions, pars. 
1-3). Nowhere is any mention made of two valuable rights 
of the Church—the right to reverter of the physical prop¬ 
erty and the right to receive weekly payments of $150. 

The decision may, therefore, properly be held as not in¬ 
tending to rest the denial of licenses upon these provisions 
or to require their abrogation. The references in the three 
subparagraphs of paragraph 5 of the Conclusions (J. App. 
154-155) to “the leases and agreements * * * which we have 
here found to be violative of the Communications Act” and 
to “the leases and agreements above described” may rea¬ 
sonably be taken as referring only to the particular arrange¬ 
ments expressly relied upon for the decision. The indis¬ 
criminate character of the Commission’s condemnation, 
however, raises a question whether the entire agreement 
was not included within the required abrogation. The 
Commission’s failure to remove any ambiguity as to just 
what contract rights of the Church it was undertaking to 
destroy is in itself error. But in view of the question 
whether the Commission may not have intended to destroy 
completely the entire arrangement between the Church and 
Applicant, and since Applicant makes full use of the broad¬ 
er scope in its abrogation of the agreements pursuant to the 
decision,* we shall assume for purposes of this Point that 
the Commission also condemned the provisions for reverter 
of the property and for weekly money payments. 

A. The Commission Failed to Make Findings of Fact Which 
Support Its Decision. 

We have at most a naked conclusion that the provisions 
for reverter of the physical property and weekly money 

* A certified copy of the notice of abrogation filed with the Com¬ 
mission by Applicant has been filed with the Clerk of Court. 
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payments are contrary to the Communications Act or con¬ 
trary to the public interest. Nowhere are there any find¬ 
ings of fact, -ultimate or basic, relating to these provisions 
which would support the naked conclusion. Nowhere is 
there any reference to a section of the Communications Act 
which they are supposed to violate, let alone an explanation 
of how that violation occurs. The “Findings of Fact” in 
the decision (J. App. 135-152) are equally void of any 
findings to support the Decision, and, as will be show be¬ 
low (p. 50), represent no more than a summary of the 
evidence with respect to these provisions. The abrogation 
of valuable private rights by such a decision is arbitrary 
and cannot be permitted to stand. Missouri Broadcasting j 
Corp v. Federal Communications Commission, 68 App. D. 
C. 154,156,157, 94 F. (2d) 623, 625-626, cert. den, 303 U. S. 
655; Heitmeyer v. Federal Communications Commission, 
68 App. D. C. 180, 95 F. (2d) 91, aff’d., 309 U. S. 146'; Sagi¬ 
naw Broadcasting Co. v. Federal Communications Commis¬ 
sion, 68 App. D. C. 282, 287-291, 96 F. (2d) 554, 559-563 i 
cert, den., 305 U. S. 613. j 

The KSFO (6 F. C. C. 387, 392-3) and WAPI (7 F. C. C. | 
225, 228-230) cases, referred to in paragraph 3 of the Con¬ 
clusions (J. App. 153), deal only with the two provisions 
with respect to the renewal and reverter of license provi¬ 
sions discussed in Point II above. Indeed, consistently 
with Commission practice, no question was raised in those 
very cases concerning the reversionary interest in the lessor 
of station property—a much more substantial and imme- j 
diate right or property interest than the right of reverter 
on condition subseqeunt here involved. 

R The Decision Is, in Any Case, Without Support in the Evi¬ 
dence and Is Beyond the Commission’s Authority. 

In the “Findings of Fact” (J. App. 135-152), are the 
findings and evidence upon which any condemnation of the 
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provisions with respect to reverter of the property and the 
$150 weekly payment must be based. 

The provisions of the agreement of May 8,1931 are sum¬ 
marized: that the applicant will pay the Church $150 per 
week (J. App. 105, 144; Agreement, par. 8(e); Fdgs. of 
Fact, par. 12), that all right, title and interest to the 
real and personal property would revert to the Church, if 
Applicant failed to carry out its obligations and that the 
right of reversion to the Church of the property conveyed 
constituted a part of the consideration for the transfer and 
was to ibe a first lien and charge upon all of said property 
(J. App. 108, 144; Agreement, pars. 13(a), 16; Fdgs. of 
Fact, par. 13). With respect to the right of reverter, the 
Commission found, in addition, only that in an action 
brought by the Church to enjoin Applicant moving the sta¬ 
tion to a new location, it was alleged the removal of Sta¬ 
tion WK±5W would impair the right of reverter (J. App. 
147; Fdgs. of Fact, par. 16), and that the Church demanded 
a mortgage on the new site and equipment as a substitute 
for its right of reverter upon the old site but had not re¬ 
ceived it (J. App. 148; Fdgs. of Fact, par. 18). With re¬ 
spect to the money payments the Commission found, in 
addition, only that, in connection with the contention by 
the Church that the payments are 4 ‘deferred payments on 
purchase price”, $310,000 had been paid the Church [of 
which approximately $127,800 represented weekly pay¬ 
ments], and $647,000 remained to be paid (J. App. 147- 
148; Fdgs. of Fact, par. 17). 

These facts and evidence plainly do not afford any basis 
for a condemnation of these provisions as illegal and the 
drastic consequence, imposed by the Commission, that they 
be abrogated. 

First, as to the reverter of the physical property. In 
1931, the Church conveyed certain real and personal prop¬ 
erty to the Applicant retaining a right of reverter, condi- 
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tioned upon performance by the Applicant of various obli¬ 
gations it assumed. Certainly no provision of the Com¬ 
munications Act forbids the retention of sucb a right iby 
the grantor of property. None is anywhere cited by the 
Commission. ! 

The Commission’s decision must, therefore, be sup¬ 
ported on the basis of a valid and expert determination 
that a provision for reverter of the physical properties is! 
inconsistent with the statutory standard of public interest, 
convenience and necessity. Even if it be assumed that 
there are appropriate findings of ultimate fact on thisj 
score, there are neither findings of basic fact nor evidencej 
which will support any such conclusion. Certainly there| 
is no logical connection whatever between the above-re-| 
cited facts found by the Commission and any conclusion 
that this arrangement is contrary to the public interest., 1 
There were no facts found and no evidence which show any 
adverse effect upon the operation of the stations. There 
is a complete void of any foundation in the record upon 
which an assumed finding on this score could be -supported] 

Not only is there no foundation in this record which 
can support the Commission’s decision with respect to the 
right of reverter, but this private right was, as a matte^ 
of law, entirely outside the Commission’s jurisdiction tc| 
affect in any way. A contract to convey the stations physi¬ 
cal properties to a stranger is undeniably legal and re¬ 
quires no consent by the Commission. Certainly, no quesj 
tion can be raised where the contract to convey is with 
the original grantor. Indeed, it has repeatedly and defin¬ 
itively been recognized by the Commission itself that 
sales, mortgages, leases or other dealings with respect to 
the physical property used in broadcasting are outside its 
jurisdiction. M. A. Leese, 5 F. C. C. 364; Hearst Radio , 
lnc. y 7 F.C.C. 292; City of Atlantic City , 7 F.C.C. 485. 


52 


In Station WMCA, decided November 16, 1943, where 
litigation in a State court to require rescission of a sale 
of a station was involved, the Commission held that the 
State court had exclusive jurisdiction to grant relief with 
respect to the physical properties and assets of the sta¬ 
tion and stated “The Commission has no power to act with 
respect to these matters. * * *” This view of its jurisdic¬ 
tion has been confirmed in Radio Station WOW, Inc . v. 
Johnson y 326 U. S. 120, where a State court judgment 
setting aside a lease of a broadcast station because of fraud 
and ordering a reconveyance of the station’s property was 
attacked as encroaching upon the Commission’s jurisdic¬ 
tion. The Court denied this contention and stated (p. 131): 

“We have no doubt of the power of the Nebraska 
Court to adjudicate, and conclusively, the claim of 
fraud in the transfer of the -station by the Society to 
WOW and upon finding fraud to direct a reconvey¬ 
ance of the lease to the Society.” 

In that case, the Supreme Court requested the United 
States to submit a brief stating its position in connection 
with the issues involved for the information and aid of the 
Court. Reprinted in Appendix C (pp. 15-16), is a portion 
of the brief filed, pursuant to that request, by the Solici¬ 
tor General and the Federal Communications Commission. 
As is there stated (p. 9): “The Federal Communications 
Commission has consistently • • • declined to assert au- 

I 

thority with respect to the control of radio station prop¬ 
erty”, citing M. A. Leese and WMCA, Inc., discussed 
above, and Buffalo Broadcasting Corp., discussed below. 

Finally, in summarizing the evidence in this case, the 
Commission ignored a decision by it with respect to this 
very 1931 agreement in a proceeding where the Church peti¬ 
tioned to intervene before the Commission to protect its 
right of reverter in connection with an application for 
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license by Applicant for the removal of the -station to a 
new site (Tr. 1239). In that case, Buffalo Broadcasting 
Corporation, 9 F.C.C. 31, the Commission held (p. 32): 

“ * * * the enforcement of the aforesaid provision in 
the May 1931 contract * * * with respect to the security 
required thereunder from Buffalo Broadcasting Cor¬ 
poration to petitioner is a matter over which the Com- l 
mission has no jurisdiction.’’ 

Second, as to the payment of $150 a week. Here also 
there is no provision of the Communication Act specifically 
forbidding a licensee to assume such an obligation, and 
none is cited to that effect by the Commission. 

Once again, the Commission’s decision must ‘be sustain- j 
ed as an expert determination that the weekly payments 
are contrary to the public interest. But here, too, there 
are no findings or showing as to how these payments have 
any relation to the public interest, convenience and neces- i 
sity. The gap between the fact of the payments and con- | 
demnation of them is left completelv unbridged. 

Under the May 1931 agreement, the Church sold the 
broadcast station to Applicant in return, among other ! 
things, for the weekly payments which were to run for a 
period of years. These payments, clearly enough, are 
“deferred payments on purchase price”, as all the parties | 
understood (J. App. 43-44). To be -sure, the Commission 
stated this was the “contention” of the Church and went 

on to find that it had received and was to receive several 

» , 

hundred thousand dollars over the term of this agreement, ! 
in addition to other consideration (J. App. 147-148; Fdgs. 
of Fact, par. 17). The significance of this summary of the 
evidence by the Commission is not clear. Plainly, it does | 
not constitute a finding that the weekly amounts are not 
“deferred payments on purchase price”. Nor could such 
a finding be made, because the agreement of May 1931, j 
which constituted a purchase and sale, permits of no other 
construction, and there is no evidence to the contrary. 
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All that this finding in paragraph 17 can mean is that 
the Commission feels the Church received a good price. 
But the fact that high price is paid for a radio station is, 
in and of itself, a matter upon which the Commission has it¬ 
self consistently declared it is without authority to pass. 
In its most recent discussion of the problem raised by the 
extremely high prices at which stations are being cur¬ 
rently sold —Powell Crosley, Jr., decided September 6, 
1945—the Commission noted its limited authority and the 
fact that representations had last been made in 1944 to the 
Congress to legislate on the subject. It stated that it was 
unable without legislation to adopt a yardstick for the ap¬ 
proval or disapproval of stations sales based upon the 
amount of the purchase price and would continue, as in 
the past, to limit its consideration of prices to three mat¬ 
ters: (1) whether there was evidence the station was ac¬ 
quired to be resold at a profit so as to indicate a trafficking 
in frequencies; (2) whether the price adversely affects the 
licensee’s financial qualifications; or (3) whether the price 
would result in commercialization at the expense of public 
service (pp. 21-23). These three questions were disposed 
of by the Commission’s consent to the assignment of 
license to Applicant in 1931 pursuant to the agreement here 
condemned. 

Even if it be assumed that the Commission may in this 
proceeding reconsider the effect of the $150 weekly pay¬ 
ments upon the financial qualifications of the applicant or 
the public service to be rendered by the station, no attempt 
has been made to do so. There are no findings upon these 
matters. Indeed, the Commission raises no question con¬ 
cerning the Applicant’s financial qualifications or the 
quality of program service rendered. None could be raised 
in view both of the 'excellent equipment and service 
rendered, and the insignificant part $150 per week (or 
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$7800 per year) is of the Applicant’s net income—over 
$200,000 before Federal income taxes in 1942 (Tr. 2172). j 

Conclusion. 

• 

The present Commission 'by its decision in this case con¬ 
demns an arrangement approved by the Commission in 
1931, under which the Church transferred valuable prop¬ 
erty and rights to Applicant and- received valuable rights 
in return. In so doing, the Commission arbitrarily deprives 
the Church of its property rights for the (benefit of another 
private party by relieving it of obligations to pay a sub¬ 
stantial part of the purchase price. Much more than pri¬ 
vate rights and obligations are involved here, moreover.. 
The decision also arbitrarily cripples the great public re-1 
ligious work of the Church and injures the large section 
of the public which for 20 years has listened to the ser¬ 
vices and programs of the church. The decision provides 
no compensating advantage to the public. The only justifi-1 
cation for this overwhelming public and private injury is 
the effectuation of certain doctrinaire views of a theoreti-j 
cal public interest which are unsupported by the record. 
The decision should be reversed. 
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APPENDIX A 
Statutes Involved 

The sections of the Radio Act of 1927 and the Communi¬ 
cations Act of 1934, as amended, which are involved in this 
appeal are: 

Section 1 of the Radio Act of 1927, substantially reenact¬ 
ed by Section 301 of the Communications Act of 1934, as 
amended: 

Sec. 301. It is the purpose of this Act, among other 
things, to maintain the control of the United States 
over all the channels of interstate and foreign radio 
transmission; and to provide for the use of such chan¬ 
nels, but not the ownership thereof, by persons for 
limited periods of time, under licenses granted by Fed¬ 
eral authority, and no such license shall be construed 
to create any right, beyond the terms, conditions, and 
periods of the license. No person shall use or operate 
any apparatus for the transmission of energy or com¬ 
munications or signals by radio . . . except under and 
in accordance with this Act and with a license in that 
behalf granted under the provisions of this Act 

Section 10 of the Radio Act of 1927, substantially re¬ 
enacted by Section 308 of the Communications Act of 1934, 
as amended: 

Sec. 308. (b) All such applications shall set forth 

such facts as the Commission by regulation may pre¬ 
scribe as to the citizenship, character, and financial, 
technical, and other qualifications of the applicant to 
operate the station; the ownership and location of the 
proposed station 'and of the stations, if any, with which 
it is proposed to communicate; the frequencies and the 
power desired to be used; the hours of the day or other 
periods of time during which it is proposed to operate 
the station; the purposes for which the station is to 
be used; and such other information as it may require. 
The Commission, at any time after the filing of such 
original application and during the term of any such 
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license, may require from an applicant or licensee fur¬ 
ther written statements of fact to enable it to determine 
whether such original application should be granted or 
denied or such license revoked. Such application 
and/or such statement of fact shall be signed by the 
applicant and/or licensee under oath or affirmation. 

Section 11 (A) of the Radio Act of 1927 substantially re¬ 
enacted by Section 309 (b) (1) of the Communications Act 
of 1934, as amended: 

Sec. 309. (b) Such station licenses as the Commis¬ 
sion may grant shall be in such general form as it may 
prescribe, but each license shall contain, in addition to 
other provisions, a statement of the following condi¬ 
tions to which such license shall be subject: 

(1) The station license shall not vest in the licensee 
any right to operate the station nor any right in the use 
of the frequencies designated in the license beyond the 
term thereof nor in any other manner than authorized 
therein. 

Section 12 of the Radio Act of 1927, substantially re¬ 
enacted by Section 310 of the Communications Act of 1934, 
as amended: 

Section 310. (a) The station license required hereby 
shall not be granted to or held by— 

(1) Any alien or the representative of any alien ; 

(2) Any foreign government or the representative 
thereof; 

(3) Any corporation organized under the laws of 
any foreign government; 

(4) Any corporation of which any officer or director 
is an alien or of which more than one-fifth of the 
capital stock is owned of record or voted by 
aliens or their representatives or by a foreign 
government or representative thereof, or by any 
corporation organized under the laws of a for¬ 
eign country; 

(5) Any corporation directly or indirectly con¬ 
trolled by any other corporation of which any 
officer or more than one-fourth of the directors 
are aliens, or of which more than one-fourth of 
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the capital stock is owned of record or voted, 
after June 1, 1935, by aliens, their representa¬ 
tives, or by a foreign government or representa¬ 
tive thereof, or by any corporation organized 
under the laws of a foreign country, if the Com¬ 
mission finds that the public interest will be 
served by the refusal or the revocation of such 
license. 

Nothing in this subsection shall prevent the licensing 
of radio apparatus on board any vessel, aircraft, or 
other mobile station of the United States when the in¬ 
stallation and use of such apparatus is required by Act 
of Congress or any treaty to which the United States 
is a party. 

(b) The station license required hereby, the fre¬ 
quencies authorized to be used by the licensee, and the 
rights therein granted shall not be transferred, assign¬ 
ed, or in any manner either voluntarily or involuntarily 
disposed of, or indirectly by transfer or control of any 
corporation holding such license, to any person, unless 
the Commission shall, after securing full information, 
decide that said transfer is in the public interest, and 
shall give its consent in writing. 

Section 13 of the Radio Act of 1927, substantially re- 
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enacted by Section 311 of the Communications Act of 1934, 
as amended: 

Sec. 311. The Commission is hereby directed to re¬ 
fuse a station license and/or the permit hereinafter 
required for the construction of a station to any per¬ 
son (or to any person directly or indirectly controlled 
by such person) whose license has been revoked by a 
court under section 313, and is hereby authorized to 
refuse such station license and/or permit to any other 
person (or to any person directly or indirectly con¬ 
trolled by such person) which has been finally adjudged 
guilty by a Feaeral court of unlawfully monopolizing 
or attempting unlawfully to monopolize, radio com¬ 
munication, directly or indirectly, through the control 
of the manufacture or sale of radio apparatus, through 
exclusive traffic arrangements, or by any other means, 
or to have been using unfair methods of competition. 
The granting of a license shall not estop the United 
States or any person aggrieved from proceeding 
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against such person for violating the law against un¬ 
fair methods of competition or for a violation of the 
law against unlawful restraints and monopolies and/or 
combinations, contracts, or agreements in restraint of 
trade, or from instituting proceedings for the dissolu¬ 
tion of such corporation. 

Section 14 of the Radio Act of 1927, the substance of 
which was reenacted by Section 312 (a) of the Communica¬ 
tions Act of 1934, as amended: 

Sec. 312. (a) Any station license may be revoked 
for false statements either in the application or in the 
statement of fact which may be required by section 308 
hereof, or because of conditions revealed by such state¬ 
ments of fact as may be required from time to time 
which would warrant the Commission in refusing to 
grant a license on an original application, or for failure 
to operate substantially as set forth in the license, or 
for violation of or failure to observe any of the restric¬ 
tions and conditions of this Act or of any regulation of 
the Commission authorized by this Act or by a treaty 
ratified by the United States: Provided , however , 
That no such order of revocation shall take effect until 
fifteen days’ notice in writing thereof, stating the cause 
for the proposed revocation, has been given to the 
licensee. Such licensee may make written application 
to the Commission at any time within said fifteen days 
for a hearing upon such order, and upon the filing of 
such written application said order of revocation shall 
stand suspended until the conclusion of the hearing 
conducted under such rules as the Commission may 
prescribe. Upon the conclusion of said hearing the 
Commission may affirm, modify, or revoke said order 
of revocation. 

Section 312 (b) of the Communications Act of 1934, as 
amended: 

(b) Any station license hereafter granted under 
the provisions of this Act or the construction permit 
required hereby and hereafter issued, may be modified 
by the Commission either for a limited time or for the 
duration of the term thereof, if in the judgment of the 
Commission such action will promote the public in- 
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terest, convenience, and necessity, or the provisions of 
this Act or of any treaty ratified by the United States 
' will be more fnlly complied with: Provided, however, 
That no such order of modification shall become final 
until the holder of such outstanding license or permit 
shall have been notified in writing of the proposed ac¬ 
tion and the grounds or reasons therefor and shall 
have been given reasonable opportunity to show- cause 
why such an order of modification should not issue. 

I 

Section 15 of the Radio Act of 1927, the substance of* 
which was reenacted by Section 313 of the Communications 
Act of 1934, as amended: 

Sec. 313. All laws of the United States relating to 
unlawful restraints and monopolies and to combina¬ 
tions, contracts, or agreements in restraint of trade are j 
hereby declared to be applicable to the manufacture 
and sale of and to trade in radio apparatus and de¬ 
vices entering into or affecting interstate or foreign 
commerce and to interstate or foreign radio communi¬ 
cations. Whenever in any suit, action, or proceeding, 
civil or criminal, brought under the provisions of any 
of said laws or in any proceedings brought to enforce 
or to review findings and orders of the Federal Trade I 
Commission or other governmental agency in respect 
of any matters as to which said Commission or other 
governmental agency is by law authorized to act, any 
licensee shall be found guilty of the violation of the 
provisions of such laws or any of them, the court, in 
addition to the penalties imposed by said laws, may ad¬ 
judge, order, and/or decree that the license of such 
licensee shall, as of the date the decree or judgment 
becomes finally effective or as of such other date as the 
said decree shall fix, be revoked and that all rights un¬ 
der such license shall thereupon cease: Provided , how¬ 
ever, That such licensee shall have the same right of 
appeal or review as is provided by law in respect of 
other decrees and judgments of said court. 

Section 319 of the Communication Act of 1934, as amend¬ 
ed: 

Sec. 319. (a) No license shall be issued under the 
authority of this Act for the operation of any station 
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the construction of which is begun or is continued after 
this Act takes effect, unless a permit for its construc¬ 
tion has been granted by the Commission upon written 
application therefor. The Commission may grant such 
permit if public convenience, interest, or necessity will 
be served oy the construction of the station. This ap- 

E lieation shall set forth such facts as the Commission 
y regulation may prescribe as to the citizenship, char¬ 
acter and the financial, technical, and other ability 
of the applicant to construct and operate the station, 
the ownership and location of the proposed station 
and of the station or stations with which it is proposed 
to communicate, the frequencies desired to be used, the 
hours of the day or other periods of time during which 
it is proposed to operate the station,-the purpose for 
which the station is to be used, the type of transmitting 
apparatus to be used, the power to be used, the date 
upon which the station is expected to be completed and 
in operation, and such other information as the Com¬ 
mission may require. Such application shall be sign¬ 
ed by the applicant under oath or affirmation. 

(b) Such permit for construction shall show spe¬ 
cifically the earliest and latest dates between which the 
actual operation of such station is expected to begin, 
and shall provide that said permit will be automatical¬ 
ly forfeited if the station is not ready for operation 
within the time specified or within such further time as 
the Commission may allow, unless prevented by causes 
not under the control of the grantee. The rights under 
any such permit shall not be assigned or otherwise 
transferred to any person without the approval of the 
Commission. A permit for construction shall not be 
required for Government stations, amateur stations, 
or stations upon mobile vessels, railroad rolling stock, 
or aircraft. Upon the completion of any station for 
the construction or continued construction of which a 
permit has been granted, and upon it being made to 
appear to the Commission that all the terms, condi¬ 
tions, and obligations set forth in the application and 
permit have been fully met, and that no cause or cir¬ 
cumstance arising or first coming to the knowledge of 
the Commission since the granting of the permit would, 
in the judgment of the Commission, make the opera¬ 
tion of such station against the public interest, the 
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Commission shall issue a license to the lawful holder 
of said permit for the operation of said station. Said 
license shall conform generally to the terms of said 
permit 

Section 402 (b) of the Communications Act of 1934, as j 
amended: 

OrJEt 

Sec. 402. (b) An appeal may be taken, in the manner 
hereinafter provided, from decisions of the Commis¬ 
sion to the Court of Appeals of the District of Colum¬ 
bia in any of the following cases: 

(1) By any applicant for a construction permit for 
a radio station, or for a radio station license, or for 
renewal of an existing radio station license, or for 
modification of an existing radio station license, whose 
application is refused by the Commission. 

(2) By any other person aggrieved or whose in¬ 
terests are adversely affected by any decision of the 
Commission granting or refusing any such application. 

(3) By any radio operator whose license nas been 
suspended by the Commission. 
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APPENDIX B 

■ 

Statement of Points 

L The Commission’s decision denying the applications 
for renewal of licenses of Station WKBW and WGR on the 
basis of the agreements between Buffalo Broadcasting Cor¬ 
poration and appellant and conditioning further proceed¬ 
ings upon the abrogation of said agreements unlawfully 
and contrary to the public interest, convenience and neces¬ 
sity deprives appellant of valuable contract rights and the 
listening public of the service rendered by those stations, in 
particular the valuable religious and educational programs 
presented by appellant 

2. The denial of the applications for renewal of licenses 
and the requirement that further proceedings be condition¬ 
ed upon the abrogation of the agreements between the Buf¬ 
falo Broadcasting Corporation and appellant on the basis 
that said agreements were contrary to the Communications 
Act were unlawful and contrary to the public interest, con¬ 
venience and necessity in that: 

(a) The Commission exceeded its authority in 
denying the licenses and requiring abrogation of the 
agreements on the basis of the asserted illegality of 
said agreements or the individual provisions thereof; 

(b) There was no evidence or specific findings of 
fact sufficient to support the conclusions that the agree¬ 
ments and performance thereof were illegal and not 
in the public interest, and that said agreements re¬ 
quired denial of the licenses and abrogation of the 
agreements in the public interest, convenience and 
necessity; 

(c) The agreements and the continued performance 
thereof are not contrary to the Communications Act 
or the public interest, convenience or necessity and 
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have fostered rather than impaired the operation of 
the stations in the public interest, convenience and 
necessity; 

(d) The operation of Stations WKBW and WGR, 
including the programs presented by appellant, has 
continuously been in the public interest, convenience 
and necessity; 

(e) The decision was based upon the sole ground of 
the said agreements without regard to the undisputed 
evidence that the operation of the stations and their 
program services, including the programs presented by 
appellant, have been continuously in the public in¬ 
terest, convenience and necessity; 

(f) The Federal Radio Commission and the Federal 
Communications Commission have by their past ac¬ 
tions approved the said agreements and the operation 
of the stations as carried on thereunder; 

(g) The present decision overturns these prior ac¬ 
tions and destroys valuable contract rights of appellant 
without notice having been given to it or without its 
having been made a party to the proceedings involving 
such contract rights; 

(h) The Commission failed to give adequate and 
fair consideration to the large investments made on 
the faith of these prior actions by the Federal Radio 
and Communications Commission and to the legal re¬ 
lations established and changes of position made in 
reliance upon said prior actions; 

(i) Valuable contract rights of appellant were arbi¬ 
trarily destroyed without a sufficient showing that the 
continued exercise of those rights would in any way be 
contrary to the public interest, convenience and neces¬ 
sity; 

(j) Every contract right of appellant was arbi¬ 
trarily destroyed without distinction as to its relation 
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to public interest, convenience and necessity or con¬ 
sideration or showing as to whether each right so de¬ 
stroyed was illegal or in any way affected operation of 
the stations in the public interest, convenience and 
necessity; 

(k) The Commission’s decision and the sanctions 
imposed by denial of the licenses and abrogation of the 
agreements under the circumstances presented are so 
onerous and harsh upon the parties, particularly ap¬ 
pellant, as to be arbitrary, especially since any public 
interest considerations sought to be served by the de¬ 
cision could have been achieved by measures much less 
severe than those adopted. 

3. The denial of the renewal licenses and the require¬ 
ment for abrogation of the agreements between Buffalo 
Broadcasting Corporation upon the basis of the provisions 
of those agreements relating to the use of time over the 
stations by appellant and the furnishing of facilities there¬ 
for by Buffalo Broadcasting Corporation, to the use of the 
latter’s best efforts to obtain renewal'licenses, and to the 
reverter of the license under certain conditions were con¬ 
trary to law and the public interest, convenience and neces¬ 
sity in that: 

(a) The Commission exceeded its authority in de¬ 
nying the licenses and requiring abrogation of the 
agreements on the basis of the asserted illegality of 

‘ these provisions; 

(b) There was no evidence or specific findings of 
fact sufficient to support the conclusions that each of 
these provisions was illegal and not in the public in¬ 
terest and that they require denial of the licenses and 
abrogation of the entire agreements in the public in¬ 
terest, convenience and necessity; 

(c) Each of these provisions and the performance 
thereof is consonant with the Communications Act 
and public interest, convenience and necessity; 
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(d) The Buffalo Broadcasting Corporation not 
under the said agreements and the performance thereof 
divested itself of control of operation of the stations in 
a manner contrary to the Communications Act or the 
public interest, convenience and necessity; 

(e) The Commission failed to find as a fact that the ! 
Buffalo Broadcasting Corporation has at all times ex¬ 
ercised such control over the programs presented by 
appellant as the Communications Act and the public i 
interest, convenience and necessity require; 

(f) The Communications Act or the public inter- | 
est, convenience and necessity does not require that a 
licensee maintain complete control at all times over the I 
broadcast time of a station or the content of programs 
broadcast; 

(g) The said agreements, properly construed, and 
performance thereof, show that appellant was not vest¬ 
ed with an absolute right to the use of the channel for a 
limited time; 

(h) The said agreements, properly construed, did 
not provide as concluded by the Commission, for an 
automatic reverter to appellant of the license to broad- i 
cast but only that Buffalo Broadcasting Corporation j 
would use its best efforts to effect an assignment of the 
license to appellant subject to the approval of such as- ' 
signment by the Commission; 

(i) The said agreements, properly construed, did | 
not, as concluded by the Commission, obligate Buffalo j 
Broadcasting Corporation to obtain renewal licenses, ! 
but only to use its best efforts to obtain renewal of the \ 
licenses. 

4. The destruction of valuable rights of appellant under ! 
said agreements, including the right to receive payments of ! 
money and reverter of physical properties, by the decision | 
of the Commission denying the renewal licenses and re- 
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quiring abrogation of the entire agreements was unlaw¬ 
ful, contrary to the public interest and arbitrary, in that: 
(a) The Commission exceeded its authority in pass¬ 
ing upon, resting its decision upon or in any way af¬ 
fecting these provisions of the agreements and appel¬ 
lant’s rights thereunder; 

' (b) There was no evidence or specific findings of 
fact sufficient to support a conclusion that these provi- 
. sions were illegal or that the performance thereof 
would in any way be contrary to the public interest, con¬ 
venience and necessity; 

(c) These rights are consonant with the Communi¬ 
cations Act and the public interest, convenience and 
necessity. 
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APPENDIX C 
L 

• 

The following provisions are excerpts from a contract 
dated March 1, 1945 between The First Baptist Church of 
Memphis and WMPS, Inc., the licensee of Radio Station 
WMPS, Memphis, Tennessee. The time provided to the 
church was as follows: 11 A. M. to Noon, Sunday; 10 A. M. 
M. to 10:30 A. M., Sunday; 7:45 to 8 A. M., Wednesday; 
and one 50 word announcement between 2 and 6 P. M. on 
Monday, Tuesday, Thursday, Friday and Saturday. The 
time was to be provided to the church without charge, and | 
the station was to pay for line service. 

The contract was submitted to the Commission in con¬ 
nection with the station’s application for renewal of its 
license (File No. B3-R479). On March 14,1945, the Com- | 
mission granted the renewal of license. 

“This contract shall be for the term of the present 
license and thereafter shall run concurrently with re¬ 
newals of the license for said Radio Station WMPS 
and without the necessity of the First Baptist Church | 
giving any written or other notice to the station of its j 
desire for the continuance of its rights under this said ! 
contract but limited to a total of 99 years from date, 
if the license is renewed from time to time for such 
total period. Microphones, personnel and other equip- | 
ment for remote control at the Church, to be furnished j 
by and at the expense of the station. 

• This contract is subject to the Rules and Regulations 
of the FOC present or future. Contracting parties en¬ 
ter into this contract in the hope and anticipation that 
this advertising contract of the First Baptist Church 
of Memphis may be renewed from period to period and j 
time to time, running with the renewal of license to 
said station. However, it being the desire and purpose 
of the contracting parties to bring this contract wholly 
within the Rules and Regulations of the FOC and sub-! 
ject to the stipulations hereinafter made, it is further j 
agreed that either party shall have the right to cancel j 
this contract at any time and in that event it is agreed 
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that the advertiser, First Baptist Church of Memphis, 
Tennessee shall be paid in Hen of the time lost, the 
snm of $50,000 for any and all services, obHgations, 
contracts or agreements that have been entered into 
.and upon the payment of the said snm the rights of 
the First Baptist 'Church under this agreement mil 
thereby be satisfied in full. 

Memphis Broadcasting Company or its successor, 
WMPS, Inc., or its successor or assigns, contracts to 
faithfully seek from time to time to cause said Hcense 
to be renewed, but if for any reason beyond the powers 
of the Memphis Broadcasting Company or its succes- 
sot, WMPS, Inc. or its successor or assigns, the Hcense 
is not renewed, in that event only the Memphis Broad¬ 
casting Company or its successor, WMPS, Inc., or its 
successor or assigns, shaU be under no obHgation to pay 
the said $50,000 or any other sum.” 

* 

The contract also contained the foHowing: 

“4. Substitution of Programs of PubHc Importance 

a) The station shall have the right to cancel any 
broadcast covered by this contract in order to 
broadcast a program which it deems to be of 
pubHc importance # • • 

b) In the case of a canceHed program, whether for 
the substitution of a sustaining program or a 
commercial program* the advertiser/agency 
and the station will agree on a satisfactory 
substitute day or time for the broadcast, or, 
if no such agreement can be reached, the broad¬ 
cast wiU be considered as canceHed without 
affecting the rates, discounts or rights shown on 
this contract, except that the advertiser/agency 
shaH not be required to pay for the canceHed 
program. 


6. Programs and Indemnity 


d) Programs proposed "by the advertiser/agency 
are subject to the approval of the station man¬ 
agement both as to artists and to program con¬ 
tents 


* The ita l i c ized portions are deleted from the printed text by inter¬ 
lineations. 
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H* I 

The following are excerpts from the Brief for the United 
States submitted to the Supreme Court of the United States . 
in Radio Station WOW, Inc., et al. v. Johnson, 326 U. S. 
120 : | 

“ARGUMENT. 

L | 

THE NEBRASKA COURTS HAVE JUKESDIC- |. 
TION TO ENTERTAIN THIS SUIT, AND THE 
JUDGMENT BELOW IN SO FAR AS IT DETER¬ 
MINES MERELY THE DISPOSITION OF THE 
PHYSICAL PROPERTY OF THE RADIO STA¬ 
TION IS NOT AN INVASION OF THE JURISDIC¬ 
TION OF THE FEDERAL COMMUNICATIONS 
COMMISSION. 

Under Section 310 (b), supra, p. 2, the consent of the 
Federal Communications Commission is necessary for | 
the transfer of a broadcasting license^ but no permis- j 
sion is necessary from the Commission before the phy- i 
sical equipment of the station may be sold. Nothing 
in the Act leads to the conclusion that transactions 
involving the property used in radio broadcasting may 
not be dealt with legally in the ordinary courts of the j 
land. Hence, if Radio Station WOW, Inc. had default¬ 
ed in its obligations to the Society under the lease here j 
involved, suit might have been brought upon the con- | 
tract in the state court. Similarly, a state court clearly 
has jurisdiction to foreclose a mortgage on the physical 
properties of a radio station in the event of a default. 
Station property may be sold for unpaid taxes in the 
same manner as other property. State probate courts j 
have jurisdiction to determine title to radio properties 
upon the death of the owner. And if the owner of a j 
station should through error as to his title build the j, 
station on another’s l&nd, the landowner could bring , 
an ejectment proceeding in the state court. In short, 
the formation and termination of broadcasting enter¬ 
prises and the acquisition, encumbrance, and disposi¬ 
tion of property used in broadcasting are subject to the | 
laws which govern business enterprises and transac- | 
tions generally.” (pp. 5-6.) 
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“We believe, therefore, that no sound basis exists 
for petitioners’ contention that the conrts of Nebraska 
were without jurisdiction of the subject matter of the 
present suit and without power to enter a judgment 
after appropriate proceedings. The Federal Commun¬ 
ications Commission is fully empowered to protect the 
public interest entrusted to it by Section 310 (b) of the 
Communications Act, supra , p. 2, in any proceeding for 
a transfer of the broadcasting license which may re¬ 
sult from the disposition of the physical property of 
Radio Station WOW by the judgment in this case. Its 
action with respect to the license will in no wise be 
foreclosed or governed by the judgment with regard 
to the property. 

The Federal Communications Commission has con¬ 
sistently adhered to this view and has declined to 
assert authority with respect to the control of radio 
station property. * 9 (pp. 8-9.) 
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STATEMENT OP FACTS 

These proceedings arose upon the applications of Buffalo 
Broadcasting Corporation (hereafter referred to as “licensee” 
or “applicant”) for renewal of licenses for the operation of 
Stations WGR and WKBW, Buffalo, New York. Appellant 
originally owned Station WKBW and transferred it to licensee 
in 1931 under a contract which provided for certain payments 
to appellant and reserved the right in appellant to use certain 
hours of the broadcast day. Largely because of this contract the 
Commission was unable to determine that a grant of the renewal 
applications would be in the public interest. Accordingly, on 
May 26,1942, the applications were designated for hearing on 
twelve issues, of which the following are material to this con¬ 
troversy (J. A. 136-137) i 1 

* • * * * 

(2) To determine the existence, nature, extent and 
effect of any agreements or understandings, written or 
oral, which involve control, ownership, or operation of 
Stations WKBW and WGR. 

1 Reference to material printed in the Joint Appendix will be indicated 
by “J. A” 


( 1 ) 
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(3) To obtain full information respecting the 
relationships existing between the licensee and the 
Churchill Tabernacle. 

(4) To examine the provisions of the agreement be¬ 
tween the applicant and the Churchill Tabernacle, 
especially as to any rights which the said Churchill 
Tabernacle may reserve to itself or attempt to reserve 

to itself in the licenses for Stations WKBW and WGR. 

***** 

(8) To determine whether applicant has participated 
in an arrangement involving assertion of property rights 
in a frequency and in an attempted lease thereof. 

(9) To determine whether the granting of the appli¬ 
cations would be consistent with the provisions of 
Sections 301 and 309 (b) (1) of the Communications 
Act of 1934, as amended. . 

(10) To determine whether the rights granted 
Buffalo Broadcasting Corporation as licensee of Stations 
WKBW and WGR have, without the consent of the 
Commission, been transferred, assigned, or otherwise 
disposed of, in violation of Section 310 (b) of the Com¬ 
munications Act of 1934, as amended. 

(11) To determine the nature and extent of super¬ 
vision exercised by the licensee over the programs broad¬ 
cast from Stations WKBW and WGR. 

***** 

The hearings were held on January 19, 20, 21, 22, March 1, 
April 20, and May 5 and 6, 1943. During the course of the 
hearing, appellant was invited by Commission counsel to appear 
and present testimony, and did so (J. A. 56-58, 70-93). From 
the testimony and exhibits adduced at the hearing, the follow¬ 
ing facts appear: 

Station WKBW originally was owned by the Churchill 
Tabernacle (at that time called the Churchill Evangelistic As¬ 
sociation), a nonprofit religious organization to promote evan¬ 
gelistic work which was organized mainly through the efforts 
of Reverend Clinton H. Churchill for whom it was named. 
In 1928 Station WKBW was leased by the Tabernacle for 
99 years to the applicant corporation which had been organized 
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in that year by Reverend Churchill, Irving J. Kittinger, and 
Hiram W. Deyo, on terms similar to those in a subsequent lease 
entered into in 1930 and the 1931 contract, described more 
fully below (J. A. 140-142). 

On May 8,1931, the applicant corporation and the Associa¬ 
tion entered into a contract, whereby the title to Station 
WKBW, and all buildings, machinery, and equipment thereof, 
and certain real estate therein described, together with all 
improvements thereon, was transferred to the applicant corpo¬ 
ration. This contract was made a part of an application then 
filed for consent to assignment of license for the operation of 
Station WKBW from WKBW, Inc. to the applicant corporation 
(File No. l-AL-B-353), which application was granted by the 
Federal Radio Commission on July 14,1931 (J. A. 140-142). 

The contract of May 8, 1931, was to be in effect for the 
period from April 28,1931, to September 5,2027, and provided, 
among other things (J. A. 142): 

That during the term of this contract Association re¬ 
serves and shall have the sole, exclusive and absolute use 
and disposition of the period on Sundays from 6:00 
A. M. to 1:30 P. M., from 7:00 P. M. to 10:00 P. M., 
and from 11:00 P. M. Sunday to 6:00 A. M. Monday for 
broadcasting and similar and related purposes. 

The contract further provided that the applicant corporation 
should pay all the expenses connected with the chain broad¬ 
casting by the Association of its “Back Home Hour” program, 
that for the period from September 1,1931 to September 1,1936, 
the applicant corporation should pay the Association the sum 
of $300 per week, and thereafter the sum of $150 per week in 
advance during the remainder of the term of the contract, “or 
until reversion of title to Association of the property conveyed 
to the (applicant) corporation pursuant to this agree¬ 
ment; * * * ” (J. A. 142-144). 

Under the terms of this contract it was further provided that 
the applicant corporation could not voluntarily or involun¬ 
tarily assign, transfer, surrender, or otherwise dispose of its 
license without the written consent of the Tabernacle. In the 
event the applicant corporation should fail to carry out its 
obligations under the contract, all the right, title and interest 
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in said property, both real and personal, including the license 
for the operation of Station WKBW, would revert to the Asso¬ 
ciation, upon written notice thereof. It was specifically stated 
that said right of reversion to the Association of the property 
including the license constituted a part of the consideration for 
the transfer and was to be a first lien and charge upon all of 
■said property and title thereto (J. A. 144). 

On February 9,1932, the applicant entered into another con¬ 
tract which was supplemented on May 3,1932, with the Asso¬ 
ciation whereby, in addition to the hours reserved for its use 
under the aforesaid May 8, 1931, agreement, the Association 
was given the use during the contract period, without expense 
to it, of a total of 125 hours of nighttime broadcasting and 100 
hours of daytime broadcasting. The contract contained a final 
clause that all the terms and the conditions of the above- 
named contract of May 8,1931, were to govern the broadcasting 
covered by this agreement (J. A. 147). 

The evidence indicated that in the operation of the stations 
pursuant to these agreements, appellant did not use all the 
time that had been reserved for its exclusive use. No major 
disputes arose except upon one occasion in 1933 when the Taber¬ 
nacle broadcast during its reserved time a series of programs 
dealing with a controversial and non-religious matter and 
the applicant refused to permit the continuation of the series. 
Thereupon, the Tabernacle sought to have Buffalo Broad¬ 
casting Corporation enjoined by the court from continuing 
to refuse to broadcast its programs, contending that the 1931 
and 1932 contracts gave the licensee no authority to censor its 
broadcasts. This action was opposed by the applicant, and 
the writ was refused by the court (J. A. 146-147). With 
respect to the provision concerning reverter of license, counsel 
for the Churchill organization testified that no attempt was 
ever made to enforce it, and that he had advised the Churchill 
organization that such provision was contrary to law and should 
be eliminated in any future modification of the Agreement. 
However, it appears that in an action commenced by the organ¬ 
ization in 1941 to enjoin the removal of Station WKBW to its 
existing site, it was alleged that the proposed removal of Station 
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WKBW would impair the right ol reverter contained in the 
1931 contract (J. A. 147-148). 

After the completion of the hearing, Proposed Findings of 
Fact and Conclusions of Law were duly filed by the licensee on 
June 19, 1943. On August 12, 1943, appellant filed a petition 
to intervene, which was granted August 17,1943, and from that 
point appellant participated fully as a party in the proceedings 
(J. A. 130-135). j 

On the basis of the foregoing evidence, the Commission found 
that insofar as the contract gave appellant the absolute use 
and control of a radio channel for a limited time, obligated the 
licensee on behalf of appellant to obtain renewals of licenses 
of value to appellant, and provided for reverter of the license 
in the event the licensee failed to afford the time or otherwise 
failed to carry out its obligations, it deprived the licensee of 
its right, power and duty to exercise full and complete control 
over its stations during all hours for which it was seeking a 
license to operate, rendered the licensee incapable of assuming j 
the complete and ultimate responsibility of operation in the 
public interest imposed by the Communications Act, and was, 
therefore, contrary to the Communications Act and not in the 
public interest. The applications for renewal of license were 
therefore denied. This denial, however, was declared to be 
without prejudice to the licensee filing a new application upon 
making an affirmative showing that it would have exclusive use 
and control of the station and no future effect would be given to 
the provisions singled out by the Commission (J. A. 151-155). 

Petition for rehearing was filed by appellant on January 7, 
1946, and was denied on March 21,1946. Thereupon appellant 
filed the appeal in this Court on April 2,1946. 

SUMMARY OF ARGUMENT 

I 

I 

Throughout its brief, appellant emphasizes the facts that the 
Federal Radio Commission approved the transfer of license of 
Station WKBW from appellant to licensee with the 1931 con- J 
tract before it and that the parties have created valuable prop- j 
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erty rights under the contract in reliance on that approval. It 
urges that in the light of these facts, the Co mmissi on is now 
acting arbitrarily in holding that a renewal of license should not 
be granted to a licensee whose ability to exercise his statutory 
responsibility as a licensee is curtailed by specified provisions 
of the 1931 contract in a manner inconsistent with basic prin¬ 
ciples of the Communications Act. This argument assumes that 
the doctrines of res judicata and equitable estoppel are appli¬ 
cable to licensing determinations of the Commission. However, 
this asumption is wholly unfounded, since it is well settled that 
these doctrines are not applicable to bind an administrative 
agency to a prior determination where the agency is acting 
in a field in which Congress has made it clear that vested 
interests shall not be created by a prior administrative deter¬ 
mination which shall bar a continuing exercise of regulatory 
authority. Houghton v. Payne, 194 U. S. 88; Brougham v. 
Blanton Manufacturing Company, 249 U. S. 495; Federal Com~ 
murdcations Commission v. Pottsville Broadcasting Company, 
309 U. S. 134; Wallace Corporation v. National Labor Relations 
Board, 323 U. S. 248; National Labor Relations Board v. Lester- 
Kauffman Aircraft Corp., 144 F. 2d 9 (C. C. A. 8); National 
Labor Relations Board v. Baltimore Transit Company, 140 F. 
2d 51 (C. C. A. 4). Both the Communications Act itself, and 
decisions of the Supreme Court interpreting it clearly establish 
that prior exercise of the Commission’s licensing powers cannot 
be made the basis for the creation of vested rights and cannot 
bar the Commission from subsequent exercise of its licensing 
functions, within the limits of its statutory authority, which 
may be at variance with a prior determination. Communica¬ 
tions Act of 1934, Secs. 1, 301, 307 (d), 604 (a); Federal Radio 
Commission v. Nelson Bros. Co., 289 U. S. 266; Federal Com- 
munications Commission v. Pottsville Broadcasting Co., 309 
V. S. 134. 

II . 

The Commission properly found that the arrangements for 
reservation of time and reverter of license are inconsistent with 
the requirements of the Communications Act on the grounds 
that these contractual provisions curtail the licensee’s ability 
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to discharge his statutory responsibility and that they consti¬ 
tute an attempt to create property rights in a license. Appel¬ 
lant’s contention that there is no warrant in the Communi¬ 
cations Act for the Commission's view that a licensee must have 
“full and complete control” over the station's operation andj 
time is without merit. The requirement that a station licensee 
should be fully responsible for the operation and control of 
his broadcast station and that he shall not divest himself of | 
control or otherwise of such responsibility is a basic feature of i 
the Communications Act. The provisions of Section 301, 304 
(d), 308, 309 and 310 (b) provide that the station license shall 
be granted to an applicant whose qualifications have been ex¬ 
amined and found satisfactory by the Commission, that the 
license granted shall be for a period of limited duration not in 
excess of three years, that the rights conferred by the license 
shall be exercised only by the licensee, and that these rights 
shall not be transferred except as authorized by the Act with 
the consent of the Commission. 

With limited exceptions, contained in Sections 315, 316, 317 
and 326, the Act makes no specific provision for the manner 
in which the licensee shall discharge his responsibility to oper¬ 
ate in the public interest. And Section 3 (h) expressly provides 
that a radio broadcast station is not a common carrier. The 
choice and selection of programs thus rests with the licensee, 
as this Court has observed. Pulitzer Publishing Company v. 
Federal Communications Commission, 94 F. 2d 249. The Com- j 
mission does review a licensee's program service to determine 
whether on an overall basis it has been a well-rounded program 
service consonant with the station's obligation to operate in the 
public interest. The day-to-day decisions must be made by the 
licensee. A licensee, therefore, has the task of determining the 
specific nature of the program structure which will in his judg¬ 
ment serve the public interest. And the exercise of this judg¬ 
ment involves passing on numerous issues of obvious public im¬ 
portance such as the maintenance of fairness and impartiality 
in the presentation of controversial public issues. In passing 
upon individual cases the Commission has consistently held 
that it is the station licensee who is responsible for the conduct 
of the station and for its operation in the public interest and 

716446—46-2 
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that this responsibility cannot be delegated by contract or 
I otherwise to third parties. On this ground the Commission has 
held specific arrangements which impair the ability of the 
licensee to discharge his responsibilty to be contrary to the 
requirements of the Act. This principle of licensee responsi¬ 
bility was expressly recognized and approved by the Supreme 
Court in the case of National Broadcasting Company v. United 
States, 319 U. S. 190. 

From the provisions of the 1931 contracts and the testimony 
concerning them which were before the Commission in the hear¬ 
ing, it clearly appeared that the arrangements for reservation 
of time in the contract involve surrender by the licensee of final 
responsibility for a substantial portion of the station's weekly 
time for a period of over 80 years. Section 4 of the contract 
clearly and unambiguously provides that the appellant shall 
have the “sole, exclusive and absolute use and disposal” of the 
periods of time specified in that section for the duration of the 
term of the contract, until September 5,2027. Under this pro¬ 
vision appellant not only has the right to use time for its own 
purposes but also to dispose of it to others, and has in fact done 
so. Such time as remains unused may be utilized by the licensee, 
but the type of program which can be presented during such 
times is severely limited by the fact that the time is subject to 
1 being preempted by appellant. The negative power of the li¬ 
censee to reject programs presented by appellant which it be¬ 
lieves are not in the public interest, or physically to cut programs 
off the air is not the affirmative exercise of the full responsibility 
for the entire program structure which the Act contemplates. 

The licensee's obligation to make the time reserved to appel¬ 
lant available during the entire time is absolute. The contract 
contains no provision for termination prior to the end of the 
term. The licensee has in this fashion bound itself to appellant 
i and has made commitments as to what a substantial part of 
the program service of the station shall be in the course of the 
next 80 years. That such a prejudgment embodied in a binding 
commitment to endure for a substantial number of years is 
contrary to the provisions of the Act is established in the case 
of National Broadcasting Company v. United States, 319 U. S. 
190. 
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The provisions in the contract binding the licensee to file 
applications for renewal in the appellant’s behalf and providing 
for a reverter of the license itself in the event of breach of the 
contract by the licensee are also inconsistent with the provisions 
of the Act since these terms of the contract seek to create prop¬ 
erty rights in the license itself. The provisions of the Act 
(Sections 301,309 (b) (1) and (2), and 310 (b)) establish that 
the grant of a radio station license does not create any property j 
rights in the licensee and that the license itself may not be 
dealt with as a private property interest. Indeed, appellant in 
its brief concedes that the reverter provision of the contract 
has always been regarded as a dead letter. 

Ill 

I 

In this case, the Commission has made a determination as to 
the public interest in a license proceeding. It has not under¬ 
taken to pass upon the private rights of the parties under the 
contract. Proceedings undertaken by the Commission in the 
exercise of its licensing function are not for the adjudication of 
private rights. Federal Communications Commission v. Potts- 
vUle Broadcasting Co., 309 U. S. 134, 138. The Commission’s 
determination does not foreclose the party from taking action 
in another tribunal to secure an adjudication of their private 
rights under their contract. See National Licorice Co. v. 
National Labor Relations Board, 309 U. S. 350, 365. 

• - •. ■ v 

ABQ-uJh eht 

Appellant’s brief presents three major contentions. The 
first is that the Commission is now estopped from deciding that 
any provisions of the 1931 contract are contrary to the Com¬ 
munications Act because that contract had been presented to its j 
predecessor, the Federal Radio Commission, when the latter 
granted its consent to the transfer of license from appellant to 
the licensee, and the parties acting in reliance on that approval 
have created valuable property rights under the contract. The 
second contention is that even if no estoppel now operates to | 
bar the Commission from examining the contract, its decision 
is erroneous in holding that the provisions for reservation of j 
time, reverter of license, and renewals in appellant’s behalf are j 
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inconsistent with the Communications Act. The third con¬ 
tention is that the Commission allegedly held invalid the pro¬ 
visions in the contract for weekly payments and reverter of the 
physical properties, and in doing so acted beyond its authority. 
These contentions will be discussed in turn. 

I 

The Federal Communications Commission’s exercise of its 
licensing functions was not barred by reason of the opera¬ 
tion of the doctrine of res judicata or equitable estoppel 

Appellant argues (Br. 16-21, 24-27) that some sort of legal 
or equitable doctrine operates to bar the action of the Com¬ 
mission because the contractual arrangements between appel¬ 
lant and licensee “had the full approval of the regulatory agency 
then (at the time of the execution of the agreement) exercising 
jurisdiction,” and that the action of the Commission in this case 
was taken without consideration of appellant’s long reliance 
upon this prior approval and after years of “acquiescence” by 
the regulatory agencies. It is contended that the Commission 
cannot, after reliance by appellant on such approval and ac¬ 
quiescence, reverse its own prior action and that of the Federal 
Radio Commission. 

It is well settled that the judicial doctrine of res judicata or 
estoppel by decision does not apply to most decisions of adminis¬ 
trative tribunals. In the words of the Restatement of the Law 
of Judgments, Am. Law Inst. (1942), p. 2: 

These tribunals are created by statutes and the question 
whether the decisions of a particular tribunal are bind¬ 
ing in subsequent controversies depends upon the char¬ 
acter of the tribunal and the nature of its procedure and 
the construction of the statute creating the tribunal and 
conferring powers upon it. 

Section 604 (a) of the Communications Act expressly pro¬ 
vides that orders or determinations of the Federal Radio Com¬ 
mission shall remain in effect only “until modified, terminated, 
superseded, or repealed by the (Federal Communications) Com¬ 
mission.” This is a clear statement of Congressional intent that 
the Commission should not be bound by what the Federal Radio 
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Commission had done in a particular case where the Commis- j 
sion in exercise of authority conferred by the statute reaches 
the conclusion that prior action of its predecessor is erroneous | 
and should be superseded. The provisions of the Communica¬ 
tions Act relating to the Commission’s licensing function re¬ 
inforce this conclusion. Under Section 307 (d) of the Com¬ 
munications Act each renewal of a station license by the Com¬ 
mission is an independent proceeding in which the Commission j 
is required to apply the same considerations and practice in 
making its decision as it uses in consideration of a new applica- j 
tion for a license. Furthermore, Section 301 of the Act pro¬ 
vides that no license issued by the Commission shall be con¬ 
strued to create any right, beyond the terms, conditions and 
periods of the license. Section 312 (a) provides that any license 
may be modified by the Commission either for a limited time j 
or for the duration of its term if in the judgment of the Com- I 
mission such action will promote the public interest, convenience 
or necessity. Thus, no vested interests are created by the grant 
of a license. Ashbacker Radio Corp . v. Federal Commurdcations j 
Commission, 326 U. S. 327; Federal Communications Commis - ! 
sion v. Sanders Bros. Radio Station, 309 U. S. 470. As the Su- I 
preme Court has said in a case where a renewal of license was 
denied to an existing station because the requirement of equi¬ 
table allocation of facilities made the grant of another applica¬ 
tion for the same facilities in the public interest: 

That Congress has the power to give this authority to 
delete stations, in view of the limited radio facilities 
available and the confusion that would result from inter¬ 
ference, is not open to question. Those who operated 
broadcasting stations had no right superior to the exer¬ 
cise of this power of regulation. They necessarily made 
their investments and their contracts in the light of, and j 
subject to, this paramount authority. This Court has 
had frequent occasion to observe that the power of Con-1 
gress in the regulation of interstate commerce is not 
fettered by the necessity of maintaining existing arrange¬ 
ments which would conflict with the execution of its 
policy, as such a restriction would place the regulation 
in the hands of private individuals and withdraw from 

I 

♦ 

i 
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the control of Congress so much of the field as they 
might choose by prophetic discernment to bring within 
the range of their enterprises. ( Federal Radio Com¬ 
mission v. Nelson Bros. Co., 289 U. S. 266, 282). 

The courts have consistently refused to apply “res judicata” 
«or “equitable estoppel” to other administrative agencies whose 
functions are much more nearly akin to that of the courts than 
that of the Commission. Wallace Corporation v. National 
Ijobor Relations Board, 323 U. S. 248, 253; Brougham v. Blan¬ 
ton Manufacturing Co., 249 U. S. 495; Houghton v. Payne, 194 
U. S. 88; National Labor Relations Board v. Baltimore Transit 
Co., 140 F. 2d 51 (C. C. A. 4), cert. den. 321TJ. S. 795; National 
Labor Relations Board v. Lester-Kauffmann Aircraft Corp., 
144 F. 2d 9 (C. C. A. 8). 

In the Wallace case, the contention was made that a finding 
by the National Labor Relations Board as to company domina¬ 
tion of a particular union was improper in view of a prior certifi¬ 
cation of that union by the Board. No support for the argu¬ 
ment was found in the provisions of the Labor Act but reliance 
was placed upon general principles from which the judicial rule 
governing estoppel is derived. The Supreme Court expressly 
rejected this contention saying (p. 253): 

Only recently we had occasion to note that the differences 
in origin and function between administrative bodies 
and courts “preclude wholesale transplantation of the 
rules of procedure, trial, and review which have evolved 
from the history and experience of courts.” Federal 
Communications Commission v. Pottsville Broadcasting 
Co., 309 U. S. 134,143. With reference to the attempted 
settlement of disputes, as in the performance of other 
duties imposed upon it by the Act, the Board has power 
to fashion its procedure to achieve the Act’s purpose to 
protect employees from unfair labor practices. We can¬ 
not, by incorporating the judicial concept of estoppel 
into its procedure, render the Board powerless to prevent 
an obvious frustration of the Act’s purposes. 

i 

It is significant that the Supreme Court in the Wallace case 
quotes with approval its previous opinion in the Pottsville case 


which held that the action of this Court in reversing a decision 
of the Federal Communications Commission in denying an 
application for license left the Commission free to determine 
whether a grant of the application would serve public interest 
on the basis of the facts as they existed at the time of the Com¬ 
mission's later action and not on the basis of the record that 
existed when the case was first appealed to the lower Court. 
The Supreme Court in that case said (p. 138): 

Underlying the whole law is recognition of the rapidly j 
fiuctuating/factors characteristic of the evolution of 
broadcasting and of the corresponding requirements 
that the administrative process possess sufficient flexi¬ 
bility to adjust itself to these factors. Thus, it is highly 
significant that although investment in broadcasting 
stations may be large, a license may not be issued for 
more than three years; and in deciding whether to renew 
the license, just as in deciding whether to issue it in the 
first place, the Commission must judge by the standard 
of “public convenience, interest, or necessity.” The 
Communications Act is not designed primarily as a new 
code for the adjustment of conflicting private rights 
through adjudication. Rather it expresses a desire on 
the part of Congress to maintain, through appropriate j 
administrative control, a grip on the dynamic aspects 
of radio transmission. 

In Brougham v. Blanton Manufacturing Company , 249 U. S. | 
495, it was contended that under the Meat Inspection Act the 
Secretary of Agriculture was estopped from withdrawing his 
approval of a trade-mark upon which he had previously passed, j 
The Court upheld the action of the Secretary and reversed the! 
holding of the court below that reliance by the man ufacturer 
upon the prior approval of the Secretary estopped the latter 
from withdrawing his approval. The opinion of the Court 
stated that (p. 501): 

. . . the meat inspection acts contemplate and confer a ! 
continuing inspection and power, a power necessarily 
not exhausted by one exercise. 
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Especially pertinent to the present situation is the decision 
of the Supreme Court in Houghton v. Payne, 194 U. S. 88, 
where it was held that the principle of estoppel is inapplicable 
to an administrative determination in a license proceeding. 
There it was held that the Postmaster General may reconsider 
a prior determination that certain printed matter was a peri¬ 
odical After adhering to such a construction for many years, 
he found that the printed matter was a book and withdrew 
the publication’s second-class permit. The Court held that no 
vested rights were created by the earlier determination and that 
the Postmaster General was not bound by the prior deter¬ 
mination. 

In the light of the foregoing authorities, the conclusion is 
inescapable that the Commission was free to pass upon the 
question whether or not appellant’s contracts with licensee 
were in conformity with the Communications Act and that 
this power was in no way fettered by any of its earlier actions 
or by action of the Federal Radio Commission with respect to 
the contracts in question. 

II 

The Commission properly found that the arrangements for 
reservation of time and reverter of license are inconsistent 
with the requirements of the Communications Act 

Appellant contends (Br. 28-47) that there is no warrant in 
the Communications Act for holding that a licensee must have 
“full and complete control” over the station’s operation and 
time and that the Commission’s finding that the contract be¬ 
tween appellant and licensee entailed a surrender of the li¬ 
censee’s responsibility under the law is not supported by findings 
or evidence. As will be shown, appellant misconceives the 
basic provisions of the Communications Act and completely 
overlooks the significance of the express provisions of the 
contracts in question. 

A. Hie Communications Act requires a licensee to exercise full and com¬ 
plete control over the station’s operation and time 

The requirement that the station licensee shall be fully re¬ 
sponsible for the operation and control of his broadcasting 
station and that he shall not divest himself, by contract or 
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otherwise, of such responsibility is a basic feature of the Com¬ 
munications Act. The Act imposes on the licensee the duty to 
operate in the public interest (Sec. 309), and as appellant recog- j 
nizes (Br. 40), “A licensee can in no way divest himself of that I 
responsibility.” But the manner in which that duty is dis¬ 
charged depends upon the day-to-day operation of the station, 
the selection of programs and the creation of a program service 
and structure which serves to fulfill his duty to operate in the 
public interest. Since this duty rests upon the licensee, he must 
retain the power to make the practical judgments by which his 
obligation takes specific form in the service which his station 
renders. When the licensee, by contractual or other arrange¬ 
ments, places himself in a position in which he cannot exercise 
that judgment, he divests himself of the authority and powerj 
necessary to enable him to fulfill his statutory responsibility; 

Section 301 of the Act states it to be a purpose of the Act! 
“to provide for the use” of the channels of radio transmission 
“by persons for limited periods of time, under licenses granted 
by Federal authority.” The same section prohibits the use or 
operation of any radio transmission facility by any person ex¬ 
cept ‘"with a license in that behalf’ granted pursuant to the 
Act. Section 307 (d) of the Act provides, in part, that: j 

No license granted for the operation of a broadcasts 
ing station shall be for a longer term than three years 


Section 308 provides that applications for licenses shall set 
forth certain facts concerning the qualifications of the applicant 
to operate the station. Section 309 (b) of the Act provides, 
in part, that: 

Each license shall contain * * * a statement of 
the following conditions to which such license shall be 
subject: 

(1) The station license shall not vest in the licensee 
any right to operate the station nor any right in the use 
of the frequencies designated in the license beyond the 
term thereof nor in any other manner than authorized 
therein. ! 
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(2) Neither the license nor the right granted there¬ 
under shall be assigned or otherwise transferred in viola¬ 
tion of this Act. 

Section 310 (b) prohibits the voluntary or involuntary trans¬ 
fer of a license or of “the frequencies authorized to be used by 
the licensee, and the rights therein granted/ 7 or the transfer of 
control of a licensee corporation, unless the Commission de¬ 
cides, on the basis of full information, that the transfer is in the 
public interest and so signifies in writing. 

The Act thus contains careful and specific provision for the 
procedures and standards governing the selection of licensees, 
the maximum duration of the license term, and prohibitions 
against the creation of rights in the frequency beyond the license 
term or exercise of the rights by any other than the licensee 
or a transferee approved by the Commission. With the excep¬ 
tion of provisions relating to affording facilities for candidates 
for political office (Sec. 315), lotteries (Sec. 316), announce¬ 
ments of sponsorship (Sec. 317), and the broadcasting of ob¬ 
scene, indecent or profane language (Sec. 326), the Act makes 
no specific provision for the manner in which the licensee shall 
discharge his responsibilities as a licensee. Section 3 (h) of the 
Act provides that “a person engaged in radio broadcasting shall 
not insofar as such person is so engaged be deemed a common 
carrier.” This Court has observed that “The licensee of a 
radio station chooses its own advertisers and its own program, 
and generally speaking the only requirement for the renewal 
of its license is that it has not failed to function and will not fail 
to function in the public interest.” Pulitzer Publishing Co. v. 
Federal Communications Commission, 94 F. 2d 249,251. 

The Act thus clearly leaves the selection and choice of pro¬ 
grams to the licensee, and imposes upon him the duty of deter¬ 
mining the specific nature of the program structure which, in 
the light of the specific circumstances and needs of the area 
which he serves, will constitute a well-rounded program service 
consonant with his obligation to operate in the public interest. 
The Commission reviews, generally on applications for renewal 
of license, the overall operation of the station to determine 
whether the licensee has in fact presented a well-rounded pro¬ 
gram service. However, in day-to-day operations the licensee 
must exercise his own independent judgment. The types of 


decisions which the licensee is called upon to make in the 
day-to-day operation of his station cover the widest variety 
of subjects and interests. Some of these decisions relate to 
matters of obvious public importance. Thus, the licensee must 
insure that his station makes a fair, well-rounded and not one-, 
sided presentation of public issues. Mayflower Broadcasting 
Co., 8 F. C. C. 333 (1940). Since time over the radio may not 
be available for the presentation of all the material offered by 
persons and groups who seek access to it, the licensee must make 
a selection as to what shall be presented, and what shall be 
rejected. This is undoubtedly the most important exercise of 
judgment which rests upon the licensee in the discharge of his 
statutory responsibility. Not only must the licensee make a 
choice as to individual programs, but he must devise policies 
which will insure that a fair opportunity for securing radii 
time will be afforded all groups in the community. Station 
WHKC (Docket No. 6631, June 26,1945). 

In passing upon individual cases which have come before if, 
the Commission has repeatedly emphasized that it is the station 
licensee who is responsible for the conduct of the station and 
for its operation in the public interest, and has required that 
this responsibility be not delegated, whether by contract or 
otherwise, to another. The Commission has held that a con¬ 
tract under which a transferor of a license retains “complete 
control” of certain time periods reserved for his use is inconsist¬ 
ent with the Act 2 It has also criticized the practice of selling 
time to “time brokers” on the ground that effective control over 
the program structure is diminished. 8 The Commission has 
pointed out that “the licensee of a radio broadcast station must 
necessarily be held responsible for all program service and may 
not delegate his ultimate responsibility for such to others.’! * 
It has commented at length upon the necessity for licensee 

* WCBD, Inc., 3 F. C. C. 467, 472 (1936). In two recent cases the pro¬ 
visions for reservation of time by the transferor were comparable to thjat 
involved in the instant case, and the Commission proposed the same con¬ 
clusion. Hearst Radio, Inc. (Docket No. 6755, PropoAsed Decision, April 
5,1946); Joliet Broadcasting Company (Docket No. 6983, Proposed Decision, 
July 13,1946). 

* Metropolitan Broadcasting Corp., 5 F. C. C. 501 (1938); City of Camden 
(Docket No. 5361, Proposed Decision, October 17, 1945, Supplemental Pro¬ 
posed Decision, September 5, 1946.) 

4 Bellingham Broadcasting Co., 8 F. C. C. 159 (1940). See also, Stump, 
3 F. C. C. 560, 564 (1936); Cole, 2 F. C. C. 541, 542 (1936); Replogle, 1 
F. C. C 256 (1935); Porter d Eversole, 4 F. C. C. 680,682 (1937). 
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supervision of programs broadcast in foreign languages, and has 
declared that in order to discharge its responsibilities the 
licensee must comprehend and retain control over such pro¬ 
grams. 5 The Commission has disapproved an agreement 
whereby the local Chamber of Commerce was to have super¬ 
vision and direction over the station manager, and the station’s 
policies were to be subject to the approval of the Chamber of 
Commerce.” The Commission has also dealt repeatedly with 
contracts which transfer the general management of a station 
from the licensee to another, and has held that so-called “man¬ 
agement contracts” violate Section 310 (b). 7 

The principle of licensee responsibility which the Commission 
applied in the foregoing cases was expressly recognized and 
approved by the Supreme Court in the case of National Broad¬ 
casting Company v. United States, 319 U. S. 190. In that case, 
the Court upheld the validity of the Commission’s chain broad¬ 
casting regulations, section 3.105 of which provided that no 
license shall be granted to a radio station possessing a contract 
with a network organization which unduly limits the power of 
the licensee to refuse network programs offered to it or to sub¬ 
stitute for network programs already contracted for, a program 
of outstanding local or national importance. 8 In affirming the 
validity of this regulation, the Supreme Court quoted with ap¬ 
proval the following language of the Commission in its Report 
on Chain Broadcasting (p. 66): 

It is the station, not the network, which is licensed 


* Voice of Brooklyn, Inc., 8 F. C. C. 230 (1940). 

* Radio Enterprises, Inc., 7 F. C. C. 169 (1939). In that case the* Com- 
mJission said: (p. 174-175): 

“The agreement with the Victoria Chamber of Commerce * • * how¬ 
ever well intentioned amounts to the elimination by the applicant of its 
right, power, and duty to exercise full and complete control over the station 
under the terms of its license, and is a violation of the spirit of the provi¬ 
sions of Title III of the Communications Act which when read as a whole, 
impose upon the licensee the complete and ultimate responsibility for the 
operation of his station in the public interest.” 

7 Westinghouse Electric & Manufacturing Co., 8 F. C. C. 195 (1940). 

•Section 3.105 of the Commission’s Rules and Regulations provides: 

Right to reject programs. —No license shall be granted to a standard 
broadcast station having any contract, arrangement, or understanding, 
express or implied, with a network organization which (a), with respect 
to programs offered pursuant to an affiliation contract, prevents or hinders 
the station from rejecting or refusing network programs which the station 
reasonably believes to be unsatisfactory or unsuitable; or which (b), with 
respect to network programs so offered or already contracted for, prevents 
the station from rejecting or refusing any program which, in its opinion, is 
contrary to the public interest, or from substituting a program of outstand¬ 
ing local or national importance. 
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to serve the public interest. The licensee has the duty 
of determining what programs shall be broadcast over! 
his station's facilities, and cannot lawfully delegate this 
duty or transfer the control of his station directly to thel 
network or indirectly to an advertising agency. He can¬ 
not lawfully bind himself to accept programs in every 
case where he cannot sustain the burden of proof thail 
he has a better program. The licensee is obliged to re¬ 
serve to himself the final decision as to what programs 
will best serve the public interest. 

We conclude that a licensee is not fulfilling his obliga¬ 
tions to operate in the public interest, and is not oper¬ 
ating in accordance with the express requirements of the 
Communications Act, if he agrees to accept programs 
on any basis other than his own reasonable decision that 
the programs are satisfactory. 

The decision of the Supreme Court in the Network case, supra, 
thus approves the Commission's interpretation of the Com¬ 
munications Act that a radio station licensee may not contract 
away its duty to retain ultimate responsibility for its program 
service. 

I 

B. The arrangements for reservation of time prevent the licensee from 
assuming and exercising foil responsibility for the operation of its 
station 

From the facts which were before the Commission in this 
proceeding it clearly appears that the arrangements for reserva¬ 
tion of time in the contract involve surrender by the licensee 
of final responsibility for a substantial portion of the station's 
weekly time for a period of over 80 years. 

Section 4 of the contract of May 8, 1931, between appellant 
and the licensee provides (J. A. 101): 

4. (a) That the term of this contract extends from 
April 28,1931, to September 5,2027. 

(b) That during the term of this contract Association 
reserves and shall have the sole, exclusive, and absolute 
use and disposition of the period on Sundays from 6:0b 
A. M. to 1:30 P. M., from 7:00 P. M. to 10:00 P. Ml, 
and from 11:00 P. M. Sunday to 6:00 A. M. Monday 
for broadcasting and similar and related purposes. 
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This language is clear and unambiguous that the appellant 
shall have the “sole, exclusive, and absolute use and disposition” 
of the periods of time specified for the duration of the term of 
the contract until September 5, 2027. Appellant has not only 
used time within the periods specified, but has also disposed of 
portions of that time to others selected by it. Appellant argues 
(Br. 22) that the programs so broadcast by others have been 
in the public interest. This may well be the case, but it does 
not at all dispose of the issue presented by the contractual pro¬ 
visions. For the fact remains that it was the appellant and not 
the licensee who exercised the final judgment as to how the time 
reserved and not used by it should be allocated to others. Thus 
it was appellant who made the final judgment as to which 
organizations or individuals should be presented, at what hour 
of the day, and with what allocation of time. The program- 
making for the time reserved has thus been exercised by the ap¬ 
pellant, and it is appellant's judgment of what would serve the 
public interest, rather than the licensee’s which has been exer¬ 
cised with respect to the time reserved. 

Appellant urges (Br. 42) that although 17 y 2 hours per week 
are reserved to it, it has in fact rarely used or disposed of more 
than 7 or 8. It appears from the testimony that the licensee 
sought to have appellant relinquish its contractual right to the 
time from Sunday midnight until 6 a. m. Monday morning 
which was rarely used (J. A. 55). The testimony shows that 
except for occasional programs which ran on a few minutes after 
midnight, the time between midnight Sunday and Monday 
morning has been in fact used by the Tabernacle only once a 
year on New Years Eve (J. A. 20,78). Despite this, appellant 
retains control of this time for each week of the year for the 
duration of the term under the contract. 

Appellant further argues (Br. 42) that time which it did not 
itself use or make available to others has been used by the 
licensee. It is evident, however, that such use by the licensee 
has been subordinate to the initial determination of the appel¬ 
lant as to what time it should itself use and what time it should 
give to others. It can therefore be said only that the licensee 
is free to use such time as may be left over after appellant has 
scheduled its own programs and has disposed of time to others. 
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Even as to time which appellant has in the past generally not 
used, the type of program which may be scheduled by the 
licensee for that time is limited by the possibility that the 
appellant may assert its claim for the use of the time. The 
licensee would therefore not be in a position to schedule a series 
of programs for such time with any assurance that the series 
would not be interrupted or terminated by a demand for the 
time. 

Appellant further contends (Br. 42) that the testimony^ 
affirmatively shows that the licensee retains full control even 
with respect to the programs scheduled by appellant itself] 
Thus it points out that on at least one occasion in the past the 
licensee has refused to broadcast programs submitted to it oh 
the ground that the material presented was not in the public 
interest. It appears, however, that on the occasion of that 
refusal, the appellant sought an injunction in an action in 
the state court to compel the licensee to broadcast a program 
which it refused. The state court denied the relief sought] 
Thus the licensee’s judgment with respect to the program in¬ 
volved prevailed at that time in spite of appellant’s views cf its 

$ 

own rights under the contract. It therefore appears that appel- 
. lant has in the past asserted its contractual right to the “sole, 
exclusive, and absolute use and disposition” of the time ret 
served, and has resorted to litigation to enforce it. In any 
event whether or not licensee had the right to veto any particur 
lar program arranged for by appellant, the fact remains that, 
under the contract, appellant and not the licensee had the 
right, at least in the first instance, of determining what should 
be broadcast during the time covered by the contract. j 

Under the contract, appellant is entitled to the “sole, exclu¬ 
sive and absolute disposition” of the periods reserved for the 
duration of the term of the contract, for more than 80 yearis 
from the present date. The licensee’s obligation to make thait 
time available during the entire term is absolute. Thus, al¬ 
though the licensee has the option to terminate the obligatioh 
of making weekly payments of $150 by making a cash payment 
of 60% of the aggregate $150 weekly payments for the unex¬ 
pired term (J. A. 105), it enjoys no similar option to terminate 
the appellant’s control of the time reserved to it for the remain- 
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dear of the term. It is not, as in the case of WMPS, Inc., con¬ 
tract cited by appellant (App. Br. Appendix C), an agreement 
for the use of the periods specified during a single license term 
with options by either party to renew for successive license 
periods or to terminate at any time. Here, the licensee enjoys 
no option whatsoever to terminate appellant’s control of the 
time specified prior to the expiration of the term in the year 
2(027. Moreover, in the WMPS case, the contract was worked 
out by the parties and was presented to the Commission for its 
consideration. The Commission did not undertake to tell the 
parties, as appellant apparently thinks the Commission should 
do (Br. 24r-27), in just what manner the contract should be 
framed. 

By entering into the agreement in question, the licensee has 
bound itself to appellant and has made commitments as to 
what a substantial part of the program service of the station 
shall be in the course of the next 80 years. Although it may 
well be in appellant’s interest to secure such a commitment, it 
is evident that the licensee is not at all in a position to deter¬ 
mine what programming and disposition of time will serve the 
public interest 5, 50, or 80 years hence. It is the view of the 
Commission that it is contrary to the public interest to permit, 
the licensee to make such a prejudgment, and operate his star 
tion subject to a binding contract embodying it. 

Appellant states (Br. 40) that “there is no basis in the statute 
for distinguishing between a contract for the sale of 15 minutes 
one day a week for 13 weeks or a two-year network contract 
which the Commission has specifically approved (Rules and 
Regulations, Sec. 3.103) and the contract here involved.” Al¬ 
though there may well be many situations in the law where it 
is difficult for administrative agencies and the courts to draw 
a line, no such difficulty is presented in distinguishing between 
a commitment of a licensee to put on a specified 15-minute pro¬ 
gram once a week for 13 weeks, and a commitment to permit 
another to choose the program material for 17*4 hours per week 
for 80 years. And the Supreme Court experienced no such diffi¬ 
culty in distinguishing between a network affiliation contract 
binding a station for 5 years, and one binding it for two. Thus, 
in upholding the validity of the Commission’s regulation pro- 
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viding that no license shall be granted to a station which binds 
it to a network for a period in excess of two years (Regulation 
3.103), the Supreme Court, in the case of National Broadcasting 
Company v. United States, 319 U. S. 190,201, stated: 

The Commission, relying upon § 307 (d) of the Com¬ 
munications Act of 1934, under which no license to oper¬ 
ate a broadcast station can be granted for a longer term 
than three years, found the five-year affiliation term to I 
be contrary to the policy of the Act: “Regardless of any j 
changes that may occur in the economic, political, or 
social life of the Nation or of the community in which j 
the station is located, CBS and NBC affiliates are bound 
by contracts to continue broadcasting the network pro¬ 
grams of only one network for 5 years. The licensee is 
so bound even though the policy and caliber of programs 
of the network may deteriorate greatly. The future 
necessities of the station and of the community are not 
considered. The station licensee is unable to follow his 
conception of the public interest until the end of the 
5-year contract.” (Report, p. 61.) 

It is therefore evident that this regulation was based primarily j 
on a policy derived from the provisions of the Act itself; a 
policy applicable with even more force to a binding agreement j 
of over 80 years duration. 

Moreover, the evidence in this record demonstrates the wis¬ 
dom of this policy. At present, appellant may be rendering an 
outstanding service to the religious life of its community. But! 
there can be no present assurance that at some future date, the! 
internal affairs of appellant might not be rent by internal dis-i 
sention which would disable it from continuing to render an! 
outstanding service. Such dissensions have appeared in the 
past, and have even had impact upon the licensee, as the record 
reveals. 

Although, as appears from the foregoing discussion, the 
record furnishes ample basis for application of the Commis¬ 
sion’s consistent interpretation of the Act, appellant argues 
(Br. 41, 46) that there are no appropriate findings or evidence 
which support a conclusion that the arrangement for the use 
of time is contrary to the public interest. This is, of course, 
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not a contention that the findings are not supported by sub¬ 
stantial evidence, since appellant does not contest the validity ^ 
or accuracy of the findings of fact which the Commission did 
make. It is rather an argument that the facts relating to the 
past operation of the station under the contract do not provide 
a sufficient basis for establishing the correctness of the Com¬ 
mission’s interpretation of the Act with respect to licensee 
responsibility, or, even if its correctness be conceded, for apply¬ 
ing that interpretation. However, the Commission’s inter¬ 
pretation of the Act as requiring that the licensee shall main¬ 
tain an undivided final responsibility for his program service 
was not derived from the past performance of this particular 
contract alone. It is based on a more extensive experience 
derived from continuing review, in renewal and other proceed¬ 
ings, of the manner in which licensees discharge their duty to 
operate in the public interest and from appreciation of the 
significance of contractual restrictions on the licensee’s respon¬ 
sibility in the light of that experience. This interpretation 
has, prior to this case, received the approval of the Supreme 
Court, National Broadcasting Company v. United States , 319 
U. S. 190. The Commission, in its continuing contact with 
the subject matter of its jurisdiction, is not obliged to make 
findings anew in every case to establish the reasonableness of 
an accepted interpretation of the Act. Republic Aviation 
Corp. v. National Labor Relations Board, 324 U. S. 793. 

Appellant also urges (Br. 23, 46, 47) that the Commission 
acted improperly in failing to embody its interpretation of the 
statute in rules and regulations after a general legislative pro¬ 
ceeding, prior to applying it to this contract. Appellant seeks 
support for this argument in the procedure adopted by the 
Commission in promulgating its network regulations (see the 
Network case, supra) and in the case of Powel Crosley , Jr. 
(Docket No. 6767, September 6, 1945). This argument is 
without merit. As in the case of judicial decisions, admin¬ 
istrative policy and interpretation of a governing statute fre¬ 
quently can only be crystallized by a process of case to case 
adjudication over a period of time. In other situations, be¬ 
cause of the pervasiveness or uniformities of the subject 
matter, it may be more feasible to determine policy by 
legislative hearing and promulgation of rules. In the ab- 
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sence of a statutory requirement, the determination as to 
what process may be more appropriate in handling particular 
problems is one which the Commission must make in the light 
of its experience and the nature of the subject matter. As the 
Report of the Attorney General's Committee on Administra¬ 
tive Procedure points out (S. Doc No. 8, 77th Cong., 1st Sess., 
p. 29): j 

* * * administrative agencies, like the courts, must 
often develop their jurisprudence in a piecemeal manner, 
through case-by-case consideration of particularized 
controversies. This is so partly because the full variety 
of circumstance can infrequently be perceived in ad¬ 
vance. Partly, too, it is necessitated by the circum¬ 
stances of the agencies' creation. Often an agency has 
been entrusted with responsible duties in an area in 
which experience is yet to be won, and where premature 
rigidifying of policies may prove to be harmful in the 
extreme. Sometimes, moreover, it is the very justified 
tion of an administrative agency's existence that it may 
exercise discretion in dealing with individual problem^ 
which are difficult to fit within the too inflexible bound-; . 
aries of rules. 

These considerations are applicable with especial force to the 
problems presented by agreements between licensees and others 
which may involve an impairment of the licensee's responsif 
bility. The types of possible agreements may vary widely-^ 
they may include arrangements for reservation of time, time 
brokerage contracts, management contracts, contracts for sale 
of time with unusual features, or express arrangements for dele¬ 
gation of final authority over program service to an outside 
group. They may also vary widely as to duration, provision^ 
for renewal or termination, and other features. And each spe¬ 
cific variant may be wholly unique or have few comparable inf 
stances. Under these circumstances, it is difficult to draft 
regulations aptly designed to cover all the multitude of possi¬ 
bilities without running the risk of undue breadth or narrowness. 

In contrast, the Commission's chain broadcasting hearings dealt 
with a large number of network affiliation contracts which con¬ 
cerned the same subject matter and had comparable features. 
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Thus, at the time of the chain broadcasting hearing there were 
over 600 stations affiliated with the three major networks then 
extant. Federal Communications Commission, Report on 
Chain Broadcasting, May 1941, pp. 15, 23, 27. Each of these 
networks had a standard form of affiliation contract binding its 
affiliates to identical or substantially similar terms. Under 
those circumstances the promulgation of general regulations 
was the most feasible method of dealing with the problems 
presented. 

Since, as shown above (pp. 14-19), the Commission has con¬ 
sistently adhered to the principle of licensee responsibility, no 
legislative hearing was necessary in order to establish a new 
policy, as appellant suggests (Br. p. 20), in citing the Com¬ 
mission’s decision in Powel Crosley, Jr. (Docket No. 6767, 
September 6,1945). 

C. The provisions in the contract concerning the filing of renewal appli¬ 
cations and reverter of license are inconsistent with the provisions of 
the Communications Act 

Only a few words need be said concerning the requirements 
in the contract obligating the licensee to secure renewals of 
• license in appellant’s behalf and providing that the license 
should revert to the appellant in case of default. The Com¬ 
munications Act makes it dear that the grant of a radio station 
license does not create any property right in the licensee, and 
may not be dealt with as a property interest (Sections 301, 309 
(b) (1) and (2), and 310 (b)). Appellant argues (Br. 31) 
that these provisions of the statute are designed only to pre¬ 
vent the assertion of vested property rights in a frequency, 
paramount to the regulatory authority of the United States. 
That these provisions were designed to accomplish at least this 
end is undisputed. 

These provisions also make it plain, however, that the licensee 
may not deal with the license as a private property interest. In 
enacting Section 310 (b) Congress intended that a licensee 
who sought to leave the broadcasting business would be 
afforded an opportunity to dispose of his station as a going 
entity. Congress therefore made provision for the granting of 
consent to the transfer of the license to the transferee of the 
station property. It intended also that this opportunity be 



available in the event of the death of the licensee. And in 
creating these opportunities Congress carefully hedged them 
about with the requirement that the consent of the Commission 
be secured. This is clearly the limit of the extent to which 
Congress intended that a licensee shall be permitted to dispose 
of his interest in a license to another. The creation of a con-! 
tingent future interest in the license, subsisting while thej 
licensee still exercises the rights conferred by the license, passes 
this limit. In this case the appellant in 1931 transferred thej 
license to the applicant corporation and yet purported to retain 
an interest in the license by imposing on the applicant the 
obligation of applying for renewal of licenses in appellant's ben 
half, and in retaining a right of reverter of the license in thd 
event of default in the performance of the contract. 

Appellant in its brief states that (Br. 32 

The Commission apparently believes that persons other! 
than the licensee should not and cannot have any in¬ 
terest in the continuation of the license necessary for 
station operation. But the fact is that there are many- 
such third persons with an entirely proper interest in the 
continuation of a license upon which the value of a 
broadcasting station as a going concern hinges: For ex¬ 
ample, those lending money to a broadcasting station; 
those with contracts for the use of time over the station; 
those selling equipment or other property to a station on 
a time-payment basis. 

! 

The Commission has, however, indicated no such belief. Ap¬ 
pellant's supposition arises from a confusion between an 
expectation based upon the present operation of a licensee 
and tthe/ uporU likelihood that he will continue to operate a 
station, and the creation of a legally binding interest in the 
license itself. The Commission, in interpreting the Act, does 
not at all take the view that because a license is granted for 
periods not in excess of three years, and is granted to the licensee 
alone, he may not enter into long term contracts, as for instance, 
the borrowing of funds, the' leasing of studio space, or the 
engaging of operating or performing personnel. No inconsist¬ 
ency with the provisioivof the Act arises when he does so, when 
he gives any usual security such as a mortgage on physical 
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properties, and when the promisee enters into the contract on 
the expectation that the licensee will continue to operate a 
station and secure renewals of license. But those situations 
are entirely distinct from one in which the licensee makes the 
license itself and future licenses which he may obtain, the 
security for the performance of his promise. When the license 
itself is pledged or made subject to the possibility of reverter to 
a third party, the licensee has created an interest in the license 
which is inconsistent with the provisions of the Act. 

Appellant concedes (Br. 25) that, in any event, the provisions 
for reverter of license have been regarded by the parties as a 
“deadletter,” that this provision could easily have been deleted 
from the contract, and that the parties were about to execute an 
agreement deleting this provision. It thus appears that the 
parties themselves recognized that the provision for reverter of 
license was “absolutely null and void” and could not effectively 
be enforced, and could be eliminated from the contract without 
* substantial injury to any legitimate rights under the contract 
(JA. 33,42, 61, 67-68). 

Ill 

The Commission in its decision has only passed upon issues 
relating to the public interest in the exercise of its licensing 
powers and has not adjudicated the private rights of the 
parties under their contract 

In holding that an improper surrender of the statutory re¬ 
sponsibility of a licensee is imposed by those provisions of the 
contract which reserve time for appellant’s sole and absolute 
use and disposition, the Commission has determined that it is 
not in the public interest to make a grant to a licensee whose 
exercise of discretion in the operation of the station would be 
curtailed by the obligations to make specific performance of 
these provisions in the manner contemplated by the contract. 
The Commission has not, however, undertaken to pass upon 
the private rights of the parties under the contract. Proceed¬ 
ings undertaken by the Commission in the exercise of its licens¬ 
ing functions are not for the adjudication of private rights. 
“The Communications Act is not designed primarily as a new 
code for the adjustment of conflicting private rights through 
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adjudication.” Federal Communications Commission v. Potts- 
vUle Broadcasting Co., 309 U. S. 134,138. A determination of 
the Commission that a contract entered into by a licensee con- j 
tains features which involve an improper surrender of his stat¬ 
utory responsibility may preclude the grant of a license subject | 
to specific performance of those features which are inconsistent 
with the principles of licensee responsibility established by the 
Communications Act. It would not, however, foreclose the ! 
parties from taking any other action to secure an adjudication ! 
on their contracts, nor prejudge their rights in the event of 
such adjudication. See National Licorice Co. v. National Labor 
Relations Board, 309 U. S. 350, 365. 

The Commission has consistently held that so far as contracts 
between licensees and others do not have as their subject matter 
the rights conferred by a license or do not substantially affect 
such rights, it is not within the scope of the Commission’s func¬ 
tions to pass upon them. Thus, it has held that contracts for 
the sale of broadcasting facilities which do not involve transfer 
of the license itself or rights conferred by it, are matters of 
private concern and do not require Commission consent or ap¬ 
proval. M. A. Leese, 5 F. C. C. 364 (1938); Hearst Radio, Inc., 

7 F. C. C. 292 (1939); City of Atlantic City, 7 F. C. C. 485 
(1939). Similarly, the Commission has declined to pass on j 
controversies between the parties arising out of agreements 
relating to the physical properties of a broadcast station. Thus, 
with respect to the very contract of 1931 here involved, the Com- j 
mission has declined to determine whether a new transmitter 
and site purchased by the licensee are subject to the appellant’s j 
lien and right of reverter of physical properties created by the 
contract. Buffalo Broadcasting Corporation, 9 F. C. C. 31 
(1941). Similarly, the Commission has taken the view that it 
has no concern with action between the parties based upon | 
alleged inadequacy of the consideration for transfer of physical j 
facilities for broadcasting. See Radio Station WOW, Inc. v. 
Johnson, 326 U. S. 120, and the brief of the Commission in that j 
case (App. Br. Appendix D, p. 15). See also Station WMCA, \ 
File No. Bl-AL-390 (decided November 16,1943). 

It is thus clear that in determining that a contractual arrange¬ 
ment affects the responsibilities of a licensee in a mann er which 
is inconsistent with the proper exercise of a licensee’s responsi- 
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bility under the Communications Act, the Commission is not 
adjudicating the private rights of the parties properly cog¬ 
nizable in another forum. Nor has the Commission attempted 
to do so in this case. Although appellant appears to argue that 
the Commission’s decision requires abrogation of the arrange¬ 
ments for reverter of the physical property in the event of 
default and for weekly payment to appellant of $150 for the 
term of the contract, it nevertheless recognizes (Br. 48) that 
the Commission’s conclusions of law do not single out these 
provisions as inconsistent with the Act and that “the decision 
.may, therefore, properly be held as not intending to rest the 
denial of licenses upon these provisions or to require their 
abrogation.” For the Commission did not purport to hold 
those provisions which it found to curtail unduly the licensee’s 
responsibility were illegal and void for the purposes of adjusting 
the private rights of the parties. Thus, although the Com¬ 
mission in its proposed findings referred to these provisions as 
“illegal” (R. 2559) after counsel for appellant on oral argument 
called the Commission’s attention to the significance of such a 
characterization (R. 2600), the Commission eliminated those 
references in the final decision (J. A. 155). Therefore, such 
questions relating to the private rights of the parties as whether 
the licensee’s inability to perform the provisions for reservation 
of time entitle appellant to damages at law, or constitutes a 
failure of consideration entitling appellant to restitution or ref¬ 
ormation of the contract in equity are questions which the 
Commission did not attempt to pass on and which are not 
prejudged or foreclosed by its decision. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Federal Communications Commission, 

Benedict P. Cottone, General Counsel. 

Harry M. Plotkin, 

Assistant General Counsel. 
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Dee W. Pincock, Counsel. 
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- ! 

NOTICE OF APPEAL AND STATEMENT OF I 
REASONS THEREFOR j 

(Filed April 26,1946.) | 

I 

Notice is hereby given that Churchill Tabernacle, a NeW 
York corporation, appeals from a decision of Federal Com¬ 
munications Commission, adopted December 19,1945, deny- 
ing applications for renewal of licenses of Buffalo Broad¬ 
casting Corporation for Stations WKBW and WGR, add 
requiring abrogation of agreements between said corpora¬ 
tion and appellant herein, and from an order of the said 
Commission denying appellant’s petition for rehearing 
said decision, issued and effective March 20,1946. 


Statement of Nature of Proceedings 

These proceedings arose upon the applications of Buf¬ 
falo Broadcasting Corporation for renewal of licenses for 
broadcast stations WKBW, operating on the frequency 
1520 kc with power of 50 kilowatts, unlimited time alnd 





WGrR, operating on the frequency 550 kc with power of 5 
kilowatts day and 1 kilowatt night, unlimited time, both 
located in Buffalo, New York. These ■ applications were 
designated for hearing by the Commission on May 26,1942, 
and hearings were held in January, March, April and May 
1943, upon issues relating principally to agreements be¬ 
tween the licensee, Buffalo Broadcasting Corporation, and 
Churchill Tabernacle, appellant herein, with respect to 
Stations WKBW and WGR. 

In 1926, Churchill Tabernacle, appellant herein, estab¬ 
lished Station WKBW and operated it until 1928, when it 
leased the station to Buffalo Broadcasting Corporation. 

Under a contract, dated May 8, 1931, appellant conveyed 
Station WKBW, its buildings and equipment and certain 
real estate, and caused the license for operation of the sta¬ 
tion to be transferred to Buffalo Broadcasting Corporation. 
This agreement provided, among other things, for the use 
of certain specified hours by appellant for broadcasting 
purposes over WKBW or such other station owned by 
Buffalo Broadcasting Corporation as appellant might elect, 
and the furnishing of facilities therefor without expense to 
appellant; for use of the best efforts by Buffalo Broadcast¬ 
ing Corporation to secure a continuation of the license to 
operate WKBW; for the payment of $150 per week to ap¬ 
pellant; for consent by appellant to any transfer of the 
license to broadcast; for the reverter to appellant of the 
property conveyed as well as the license to broadcast in the 
event Buffalo Broadcasting Corporation should fail or be¬ 
come unable to perform its obligations under the agree¬ 
ment.^ 

The agreement was to become operative only upon con¬ 
sent by the Federal Radio Commission to the application 
for transfer of the license to Buffalo Broadcasting Corpo¬ 
ration with which application the agreement was filed. 
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Consent to such transfer was granted on July 14,1931, and 
licenses for operation of Station WKBW have successively 
been granted by said Federal Radio Commission and its j 
successor, the Federal Communications Commission, until j 
the denial of the application for renewal of license in these 
proceedings. j 

Pursuant to a petition filed by appellant after conclusion j 
of the hearings and granted by the Commission in August 
1943, appellant was permitted to intervene in the proceed¬ 
ings for the purpose of filing exceptions to the proposed 
findings, appearing at oral argument thereon, and sub-1 
mitting a brief. j 

i 

The Commission in its decision, adopted on December 
19, 1945, concluded that the agreements between Buffalo 
Broadcasting Corporation and appellant herein were con¬ 
trary to the Communications Act of 1934, as amended, and 
the public interest, convenience and necessity, and solely 
upon the ground of the nature of the agreements denied 
the applications for renewal of licenses of Stations WKBW 
and W T GR. The decision provided, however, that the denial 
of these applications was without prejudice to the following 
proceedings: | 

1. The Co mmi ssion will permit the filing by Buffald 

Broadcasting Corporation of an application for con¬ 
sent to transfer either WKBW or WGR, and an ap¬ 
plication for the licensing to it of either WKBW o|r 
WGR provided it is affirmatively shown that if sucjh 
applications were granted no further effect would be 
given to the agreements between the Buffalo Broad¬ 
casting Corporation and appellant; j 

2. In order to make the above further proceedings pos¬ 
sible, the Commission will grant the Buffalo Broad¬ 
casting Corporation temporary licenses for Stations 
WKBW and WGR provided that within 30 days after 
the Commission’s decision becomes final, it files with 


i 
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the Commission a statement establishing that no fur¬ 
ther effect is being given to the agreements between it 
and appellant. 

Appellant filed a petition for rehearing on January 7, 
1946, which was denied by the Commission on March 20, 
1946. 


n 

Statement of Reasons for Appeal 

1. The Commission’s decision denying the applications 
for renewal of licenses of Stations WKBW and WGR on 
the basis of the agreements between Buffalo Broadcasting 
Corporation and appellant and conditioning further pro¬ 
ceedings upon the abrogation of said agreements unlawfully 
and contrary to the public interest, convenience and neces¬ 
sity deprives appellant of valuable contract rights and the 
listening public of the service rendered by those stations, 
in particular the valuable religious and educational pro¬ 
grams presented by appellant. 

2. The denial of the applications for renewal of licenses 
and the requirement that further proceedings be condi¬ 
tioned upon the abrogation of the agreements between the 
Buffalo Broadcasting Corporation and appellant on the 
basis that said agreements were contrary to the Communi¬ 
cations Act were unlawful and contrary to the public in¬ 
terest, convenience and necessity in that: 

(a) The Commission exceeded its authority in deny¬ 
ing the licenses and requiring abrogation of the agree¬ 
ments on the basis of the asserted illegality of said 
agreements or the individual provisions thereof; 

(b) There was no evidence or specific findings of 
fact sufficient to support the conclusions that the agree¬ 
ments and performance thereof were illegal and not in 
the public interest, and that said agreements required 


denial of the licenses and abrogation of the agreement^ 
in the public interest, convenience and necessity; 

(c) The agreements and the continued performance 
thereof are not contrary to the Communications Act oj: 
the public interest, convenience or necessity and have 
fostered rather than impaired the operation of the stak 
tions in the public interest, convenience and necessity ; 

(d) The operation of Stations WKBW and WGR, 
including the programs presented by appellant, has 
continuously been in the public interest, convenience 
and necessity; 

(e) The decision was based upon the sole ground 
of the said agreements without regard to the undis¬ 
puted evidence that the operation of the stations and 
their program services, including the programs pre¬ 
sented by appellant, have been continuously in the pub¬ 
lic interest, convenience and necessity; 

(f) The Federal Radio Commission and the Fed¬ 
eral Communications Commission have by their pafct 
actions approved the said agreements and the opera¬ 
tion of the stations as carried on thereunder; 

(g) The present decision overturns these prior ac¬ 
tions and destroys valuable contract rights of appel¬ 
lant without notice having been given to it or without 
its having been made a party to the proceedings in¬ 
volving such contract rights; 

(h) The Commission failed to give adequate and 
fair consideration to the large investments made <jm 
the faith of these prior actions by the Federal Radio 
and Communications Commission and to the legal rela¬ 
tions established and changes of position made in reli¬ 
ance upon said prior actions; 

(i) Valuable contract rights of appellant were arbi¬ 
trarily destroyed without a sufficient showing that the 
continued exercise of those rights would in any way 
be contrary to the public interest, convenience a^d 
necessity; 
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(j) Every contract right of appellant was arbitrar¬ 
ily destroyed without distinction as to its relation to 
public interest, convenience and necessity or considera¬ 
tion or showing as to whether each right so destroyed 
was illegal or in any way affected operation of the sta¬ 
tions in the public interest, convenience and necessity; 

(k) The Commission’s decision and the sanctions 
imposed by denial of the licenses and abrogation of the 
agreements under the circumstances presented are so 
onerous and harsh upon the parties, particularly ap¬ 
pellant, as to be abritrary, especially since any public 
interest considerations sought to be served by the deci¬ 
sion could have been achieved by measures much less 
severe than those adopted. 

3. The denial of the renewal licenses and the require¬ 
ment for abrogation of the agreements between Buffalo 
Broadcasting Corporation upon the basis of the provisions 
of those agreements relating to the use of time over the 
stations by appellant and the furnishing of facilities there¬ 
for by Buffalo Broadcasting Corporation, to the use of the 
latter’s best efforts to obtain renewal licenses, and to the 
reverter of the license under certain conditions were con¬ 
trary to law and the public interest, convenience and neces¬ 
sity in that: 

(a) The Commission exceeded its authority in deny¬ 
ing the licenses and requiring abrogation of the agree- 

* 

ments on the basis of the asserted illegality of these 
provisions; 

(b) There was no evidence or specific findings of 
fact sufficient to support the conclusions that each of 
these provisions was illegal and not in the public in¬ 
terest and that they required denial of the licenses 
and abrogation of the entire agreements in the public 
interest, convenience and necessity; 


(c) Each of these provisions and the performance 
thereof is consonant with the Communications Act and 
public interest, convenience and necessity; 

(d) The Buffalo Broadcasting Corporation has not 
under the said agreements and the performance there¬ 
of divested itself of control of operation of the sta¬ 
tions in a manner contrary to the Communications Act 
or the public interest, convenience and necessity. 

(e) The Commission failed to find as a fact that the 
Buffalo Broadcasting Corporation has at all times 
exercised such control over the programs presented 
by appellant as the Communications Act and the public 
interest, convenience and necessity require; 

(f) The Communications Act or the public interest, 

convenience and necessity does not require that a li¬ 
censee maintain complete control at all times over the 
broadcast time of a station or the content of programs 
broadcast; j 

(g) The said agreements, properly construed, ahd 
performance thereof, show that appellant was not vest¬ 
ed with an absolute right to the use of the channel for 
a limited time; 

(h) The said agreements, properly construed, did 
not provide as concluded by the Commission, for an 
automatic reverter to appellant of the license to broad¬ 
cast, but only that Buffalo Broadcasting Corporation 
would use its best efforts to effect an assignment of fhe 
license to appellant subject to the approval of such [as¬ 
signment by the Commission; 

(i) The said agreements, properly construed, did 
not, as concluded by the Commission, obligate Buffalo 
Broadcasting Corporation to obtain renewal licenses, 
but only to use ts best efforts to obtain renewal of jthe 
licenses. 

4. The destruction of valuable rights of appellant under 
said agreements, including the right to receive payments 
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of money and reverter of physical properties, by the deci¬ 
sion of the Commission denying the renewal licenses and 
requiring abrogation of the entire agreements was unlaw¬ 
ful, contrary to the public interest and arbitrary, in that: 

(a) The Commission exceded its authority in pass¬ 
ing upon, resting its decision upon or in any way af¬ 
fecting these provisions of the agreements and appel¬ 
lant’s rights thereunder; 

(b) There was no evidence or specific findings of 
fact sufficient to support a conclusion that these pro¬ 
visions were illegal or that the performance thereof 
would in any way be contrary to the public interest, 
convenience and necessity; 

(c) These rights are consonant with the Communi¬ 
cations Act and the public interest, convenience and 
necessity. 

WHEREFORE, appellant prays that the decision of the 
Federal Communications Commission be reversed and that 
such further relief be granted as to the Court may seem 
just and proper. 

April 1, 1946. 

CHURCHILL TABERNACLE 
By James Lawrence Fly 
Suite 1444 
30 Rockefeller Plaza 
New York 20, New York 
Joseph H. Morey 
722 Liberty Bank Building 
Buffalo 2, New York 
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FOC Form No. 303 
(Revised Jane 13, 1940) 


File No.j. 

Call letters WKBW 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION ! 


Application for Renewal of Standard Broadcast 

Station license 

! 

Submit in duplicate direct to the Federal Communica- 
# 

tions Commission, Washington, D. C. Swear to both copies. 

Before executing application, see Communications Ajct 
of 1934, as amended, part I (Rules of Practice and Pro¬ 
cedure), part III (Standard Broadcast Rules) of the Com¬ 
mission^ Rules and Regulations, and the Standards of 
Good Engineering Practice concerning Standard Broad¬ 
cast Stations. j 

To the Federal Communications Commission: 

1. Name of applicant 1 Buffalo Broadcasting Corpora¬ 
tion. 

2. Post-office address: State New York; City Buffalo; 
Street and number Rand Building. 


5. Give the file number and date of the license sought 
to be renewed (Bl-L-1530 and Bl-Z-1257 (November 4, 
1941. 

6. Operation authorized by the existing license and for 

which renewal of license is requested: j 


1 Name of applicant must be identical with that shown in current 
license. ! 


i 


I 
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(a) Frequency 1520 kilocycles. 

(b) Power: (1) Night 50,000, directional watts. 

(2) Day 50,000, directional watts. 

(c) Hours of operation (Should be stated exactly as 
in existing license) Unlimited. 

(d) Call letters WKBW. 

• • • 

Dated this 26th day of November, 1941. 

BUFFALO BROADCASTING CORPORATION 
(Must correspond with item 1) Applicant. 

By I. R. LOUNSBERRY 
Executive Vice President 
Official. 


37 FCC Form No. 303 

(Revised June 13, 1940) 


File No. 

Call letters WGR 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


Application for Renewal of Standard Broadcast 

Station License 

Submit in duplicate direct to the Federal Communica¬ 
tion Commission, Washington, D. C. Swear to both copies. 

Before executing application, see Communications Act 
of 1934, as amended, part I (Rules of Practice and Proce¬ 
dure), part III (Standard Broadcast Rules) of the Com- 
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I 


mission’s Rules and Regulations, and the Standards of 
Good Engineering Practice concerning Standard Broad¬ 
cast Stations. 

I 

To the Federal Communications Commission: 

1. Name of applicant 1 Buffalo Broadcasting Corporation. 

2. Post-office address: State New York; City Buffalo; 
Street and number Rand Building. 

• • • I 

I 

5. Give the file number and date of the license sought to 

be renewed. • 

Pile (Bl-L-1529 j 

(Bl-Z-1256 Date October 30, 1941. | 

6. Operation authorized by the existing license and for 
which renewal of license is requested: 

(a) Frequency 550 kilocycles. j 

( b ) Power: (1) Night 1000, directional watts. 

(2) Day 5000 watts. i 

(c) Hours of operation ( Should be stated exactly as 
in existing license) Unlimited. 

(d) Call letters WGR. 

• • # 

I 

Dated this 19th day of January, 1942. 

J 

BUFFALO BROADCASTING CORPORATION 
(Must correspond with item 1) Applicant . j 
By I. R. LOUNSBERRY 
Executive Vice President 
Official. - | 

... ! 

_ _ i 

1 Name of applicant must be identical with that shown in current 
license. I 


I 
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84 EXCERPT FROM MINUTES OF THE FEDERAL 
COMMUNICATIONS COMMISSION. 

Minute >#215-42 

May 26, 1942 
11:50 A. M. 


PkesUnt: Commissioners Fly, Chairman; Walker, Case, 
Payne, Craven, Wakefield and Durr. 


BROADCAST MATTERS: 

APPLICATIONS GRANTED 

Applications Designated for Hearing and 
Temporary Licenses Issued 

In the foUowing case: 

Call Nature of 

File No, Applicant Letters Application 

Bl-R-222 Buffalo Broadcast- WKBW Renewal of license 
ing Corporation, for main and aux- 

Buffalo, New York iliary transmitters, 

the Commission (1) designated the above described appli¬ 
cation for hearing and (2) directed that a temporary license 
be granted Station WKBW pending hearing and decision 
with respect thereto, upon the following conditions and 
limitations: “This license is granted upon a temporary 
basis only and upon the express condition that it is subject 
to whatever action may be taken by the Commission upon 
the pending application for renewal of license of Station 
WKBW. Nothing contained herein shall be construed as a 
finding iby the Commission that the operation of this station 
is or will be in the public interest beyond the express terms 
hereof. ’ ’ 



In the following case: 


CaU 

Letters 


Nature of 
Application 


Renewal of license 

i 

for main and aux¬ 
iliary transmitters. 


File No. Applicant 

Bl-R-223 Buffalo Broadcast- WGR 
ing Corporation, 

Buffalo, New York 
the Commission (1) designated the above described appH- 
cation for hearing and (2) directed that a temporary license 
be granted Station WGR pending hearing and decision 
with respect thereto, upon the following conditions and 
limitations: “This license is granted upon a temporary 
basis only and upon the express condition that it is subject 
to whatever action may be taken bv the Commission upon 

I 

the pending application for renewal of license of Station 
WGR. Nothing contained herein shall be construed as a 
finding by the Commission that the operation of this station 
is or will be in the public interest beyond the express terms 
hereof. 99 ! - 


Excerpts From Testimony 

• • • j 

* 

211 I. R. LOUNSBERRY was called as a witness for 
and on behalf of the Applicant and having been duly 
sworn, was examined and testified as follows: 

• • • | 

260 Q. Are you now and (have you been since 1931 a 
member of the board of directors of the Buffalo 
Broadcasting Corporation? A. I have been and am now. 

Q. Are you also Executive Vice President and General 
Manager? A. I am. 

Q. Have you been in those two capacities since 1931? 
A. I have. 
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262 Q. Mr. Lounsberry, after the Buffalo Broadcasts 
ing Corporation filed with the Federal Radio Commis¬ 
sion the application for a transfer of station WKBW from 
WKBW, Incorporated to the Buffalo Broadcasting Cor¬ 
poration, did you know, and, if so, will you state what action 
was taken by the Federal Radio Commission on such appli¬ 
cation? 'A. The Commission granted the application on 
July 14th of that year, 1931. 

Q. And did they, subsequently to July 14, 1941, issue a 
license in the name of the Buffalo Broadcasting Corpora¬ 
tion covering Station WKBW ? A. Yes, they did. 

Q. Has Station WKBW continuously since 1931 been 
operated by the Buffalo Broadcasting Corporation as the 
licensee of such station? A. It has. 

Q. After this contract of May 8, 1931 became effective 
did any question arise as to the interpretation of the con¬ 
tracts—arise between the parties ? A. Yes, there did. 

263 Q. What year, approximately? A. That was in 
1933. 

Q. Will you explain how this question of interpretation 
arose? A. Well, we have always considered it made the 
contract with the right to—the contract to mean primarily 
the broadcasting of general religious services; in other 
words, to preach the Gospel. Generally speaking, the Sta¬ 
tion has been used by the Tabernacle very effectively that 
way. 

In 1933, I believe it was in the month of October, the 
Tabernacle used the station to discuss subject matter which 
was then taking place in a court action. We considered 
the nature of the broadcast as not in the public interest and 
we notified the Tabernacle of our attitude, told them if 
they did not change their type of service that we would not 
make our facilities available to them. 

Q. In other words, did I understand you correctly to 
say from May 8, 1931 up to October, 1933, the programs of 
the Tabernacle were religious programs? A. They were. 



Q. In the fall of 1931—1933—the Tabernacle for the 
first time undertook on this religions program to discuss 
matters that were then pending in the courts? A. They 
did. I, • 

Q. Do you recall what the litigation was that was 
264 pending in the courts at that time? A. Well, it 
might be called a personal issue between Mr. Kit- 
tenger, who was one of the directors of our company, and 
Mr. Churchill and the Churchill Tabernacle. 

Q. Now, you say you notified the Churchill Tabernacle 
that you were discontinuing the service, their broadcasting 
of that? A. We requested them to return to the type of 
service they bad previously rendered; told them if they 
didn’t do that our facilities would not be available. 

Q. Did you take them off the air? A. Yes, we did. 

Q. Now, do you know of your own knowledge, and, if 
so, will you state whether or not legal action was instituted 
by the Churchill Evangelistic Association, Inc., to compel 
the Buffalo Broadcasting Corporation to broadcast jsuch 
programs? A. Yes. The Tabernacle went to the <iourt 
for that purpose. j 

Q. Do you remember when it was? A. It was in the 
month of November, 1933. | 

* • # - I 

j 

268 Q. Mr. Lounsberry, there were no other [times 
prior to 1933 that you felt called upon to take the 

Churchill Evangelistic Association off the air, but were 
there any times subsequent to this occurrence in the fall 
of 1933 when you, as the manager of the station, felt called 
upon to refuse the services of the station to the Tabernacle ? 
A. Yes, there were. There was one other occasion 

269 that I remember. j 

Q. When was that? A. That was an incident 
that happened recently. As you know, we are operating 
under orders of the Bureau of Censors. We have full rules 
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and regulations as to conducting our stations and comply¬ 
ing with war-time conditions. As to these rules and regula¬ 
tions, we sent a copy of them to the Tabernacle. They were 
requested to comply with them. We did that because they 
were a remote control point and were broadcasting general 
religious services which we didn’t exercise, generally 
speaking, strict supervision over. The Tabernacle express¬ 
ed willingness to comply with it. However, on one occa¬ 
sion a guest minister did discuss quite thoroughly the 
weather conditions of the day. Our announcer and operator 
at the Tabernacle cut the service during that discussion. 

Q. Are there any other ways in which you have placed 
restrictions on the May 8th contract? A. Yes. On one 
occasion there was a power failure. The power company’s 
lines went down due to a tree collapsing. We were unable 
to broadcast the morning services of the Tabernacle over 
Station WKBW. They requested the right to be imme¬ 
diately transferred to WGR in lieu of WKBW, and that 
request was refused. 

Q. In the early days of broadcasting under the terms 
of the May 8th contract the Tabernacle was entitled 
270 to have announcements over the station not to exceed 
two hundred words. As the art developed and trade 
practices were subjected to correction, what, if any, action 
did the Buffalo Broadcasting Corporation take as to the 
number of words in these announcements? A. Well, for 
several years the two hundred word announcements were 
no embarrassment in our program schedule. About a year 
ago the program structure changed. At that time we found 
it impractical to continue two hundred word announce¬ 
ments, and we negotiated with the Tabernacle for a change 
and required the Tabernacle to change to 125 word an¬ 
nouncements. 

Q. May I ask you, did the trade generally more or less 
feel a two-hundred-word announcement was unreasonable 
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from the standpoint of broadcasting services? A. A two-, 
hundred-word announcement, unless it is read awfully fast, 
—That becomes a difficult condition under certain program 
schedules. 

Q. What was the result of vour position? Did you br 
did you not require the Tabernacle to reduce those an¬ 
nouncements in length? A. We required it and they com¬ 
plied with our requirement. 

271 How much was it reduced? A. To about 125 
words. 

Q. You have just said that your announcer and oper¬ 
ators cut the circuit and prevented the broadcasting of cer¬ 
tain programs as the licensee of the station did not con¬ 
sider them to be in the public interest. I wish you would 
explain on this record somewhat in detail to what extent 
do you have control, if you do have control, over programs 
that are presented to you for broadcasting by the Churchill 
Evangelistic Association or by the Tabernacle, "which 'is 
the successor of the Churchill Evangelistic Association. 
A. We have absolute control. It could be accomplished 
at three different points in our electric system. At the 
Tabernacle we have in its control room both operator and 
announcer. That operator and announcer are in the em¬ 
ploy solely of the Buffalo Broadcasting Corporation. 

Q. They are. They don’t have any connection with the 
Tabernacle or the Evangelistic Association? A. None 
whatever. 

Q. Where is the next place? A. Then we. have our 
downtown control room, our central studio headquarters. 
We have opportunity at that point to exercise control, and 
we still have a third opportunity at our power plant. 

Q. Have you from the very inception of this contract; 
have you, therefore, since 1931; at all times has the 
27*2 licensee had complete control over the receiving and 
broadcasting of these programs which were proffer- 
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ed by the Evangelistic Association or by its successor, the 
Tabernacle? A. Yes, we have. 

• • • 

289 Q. Now, Mr. Lounsberry, I wish you would get in 
front of your Applicant’s Exhibit No. 12, which is the 

May 8, 1931 contract between the Churchill Evangelistic 
Association, Inc., and the Buffalo Broadcasting Corpora¬ 
tion. 

Examiner Seward: May 8, 1931 ? 

Mr. Scott: Correct. 

By Mr. Scott: 

Q. You have already testified as to the interpretation 
and practice in relation to a portion of section 4-b of such 
contract. Have you the contract in front of you? A. Yes, 
I have. 

Q. A portion of Section 4-b relates to the Sunday time 
seemingly reserved for Tabernacle use. Do you know, and, 
if so, will you state whether the Churchill Evangelistic AlS- 
sociation, Inc., or its successor, the Churchill Taber- 

290 nacle, has ever used all of the Sunday time specified 
in section 4^b of this contract? A. It has not. 

Q. I show you what has been marked for identification 
Exhi bit No. 20. Now I ask you what it is. 

(Applicant’s Exhibit No. 20 marked for identifica¬ 
tion.) 

A. This is a record showing the time reserved for the 
Tabernacle under this May 8, 1931 contract, and is an ac¬ 
curate log showing what time has been used by the Taber¬ 
nacle both by individual program services and by total 
figures, and also showing a statement of hours unused. The 
record is for a period of one year, starting September 7, 
1941 and ending Sunday, August 30, 1942. 

Q. Who prepared this exhibit? A. This was prepared 
from the logs of our Company’s stations. 
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Q. Was it prepared under your direction and super¬ 
vision? A. It was. 

Q. Have you examined it completely in detail? A. Ij 


have. 

Q. In addition to its having been taken from the logs' 
and records of the Buffalo Broadcasting Corporation, do 
you know, and, if so, will you state whether or not it cor¬ 
rectly states the amount of time that was actually used by! 

the Churchill Tabernacle during the period specified 
291 in the exhibit? A. It is an accurate record. 

Q. You know that of your own knowledge? A. I know 


Mr. Scott: We offer Applicant’s Exhibit No. 20. 
Examiner Seward: Objection? 

Mr. Deibler: No objection. 

Examiner Seward: It will be admitted. 


307 Q. Mr. Lounsberry, based on your knowledge of 
the operation of this particular station WKBW oveif 
the period of years that this May 8th contract has been iiji 
force, has it been necessary and desirable and have yoii 
actually filled in the gaps in time when the Tabernacle weni 
off, their unused time, have you filled it in with programi 
originated by your own company? A. We have when thos^ 
gaps have occurred in what we call a normal broadcast day. 
Some of these hours, as you will note, are from six a. m,, 
rather involve hours from after midnight until our normal 
broadcast day starts; until the U. S. Army required us tp 
operate WKBW on a 24-hour day basis, we did not operate 
the station 24 hours. We had an average of approximately 18 
hours. Some of those hours reserved to the Tabernacle 
were not on the air, so to speak. 

Q. The contract of May 8th of course will speak for it¬ 
self. Generally speaking, the reservation of the time tp 
the Tabernacle and to the Evangelistic Association, par|t 
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of that time was from midnight until six a. m., in the morn¬ 
ing? A. That is right. 

Q. Do you know of your own knowledge, if so, will you 
state whether or not ordinarily—well, you have 

308 stated that until this war started you didn’t operate 
after twelve o’clock, normally? A. After probably 

one o’clock. That would be our broadcast day on an aver¬ 
age, from twelve to one. It may vary different seasons of 
the year. 

Q. Can you state of your own knowledge, if so, will you 
state whether or not since Pearl Harbor, since the declara¬ 
tion of the war, since you have been the key station, whether 
or not the Tabernacle has used any time between twelve 
o’clock midnight Sunday and six o’clock a. m. Monday 
morning? A. Some of their “Back-Home Hour” at times 
runs over past the twelve o’clock mark. Only on one oc¬ 
casion since Pearl Harbor have they been on extensively 
beyond twelve o’clock. That was during the Christmas and 
New Year special broadcast, a single broadcast. 

Q. Do you know, if so, will you state to what extent in 
the past the Tabernacle or the Evangelistic Association has 
used the time between midnight Sunday and Monday morn¬ 
ing? A. Once a year. 

Q. That usually is on Good Friday? A. No, Christ¬ 
mas holiday program. Rather, I should say a New Year’s 
program. 

Q. Mr. Lounsberry, I wish you would get in front of you 
Applicant’s Exhibit No. 12, which is this May 8th contract 
and you have already testified as early as 1933, the 

309 question as to the interpretation of this contract 
came up between the Buffalo Broadcasting Corpora¬ 
tion and the Churchill Evangelistic Association? It may 
not be necessary to repeat it, but this contract and the ap¬ 
plication for transfer of the license you have testified was 


21 


approved by the Federal Radio Commission? A, That is 
right. | 

• * * 

i 

313 Q. Do you know of your own knowledge, if s^), 
will you state whether or not during the period th^t 

this contract of May 8th has been in effect the Buffalo 
Boardcasting Corporation has exercised control over the 
time covered in sub-paragraph (b) of paragraph 4 of the 
contract of May 8th? A. Yes, we have. 

i 

• * • 

Examiner Seward: On what do you predicate that 
answer? I am asking you a question. 

314 The Witness: On the fact that on occasions we 
exercised censorship, did not make our facilities 
available to them. On a period that the Tabernacle 
did not use the time that was reserved to them, we, 
ourselves, put program service in there. We ajre 
currently operating on a 24^hour schedule for the 
U. S. Army without requesting permission of the 
Tabernacle or anyone else to so do. 

Examiner Seward: Well, as I recall the contract, 
they don’t reserve 24 hours. 

The Witness: No, they do not reserve the hours 
from 6:00 a. m. on Sunday morning to 1:30 p. m. ahd 
some of those hours are hours which are not nor¬ 
mally broadcast, not a normal part of our schedule. 
They have hours reserved after midnight to 6:00 a. 
m. Monday morning which are not a part of our nor¬ 
mal broadcast day. 

Examiner Seward: If they demanded you broad¬ 
cast for them during that period, you would do it? 

Mr. Scott: You have done it Christmas? 

The Witness: We would do it providing the pro¬ 
gram service met with our approval. 



Examiner Seward: Then they do control that 
time? 

The Witness: To that extent. 

Examiner Seward: They can demand yon broad¬ 
cast? 

The Witness: They can have that time broadcast 
provided the programs meet with onr approval. 

Examiner Seward: I will leave it in the record, his 
answer, with the predicate he has given for that an¬ 
swer. 

Mr. Deibler: Yonr Honor, I want to make very 
dear for the record onr responsibility here is to get at 
the detailed facts, to not get either conclusions of fact 
or conclusions of law in the record, which the Com¬ 
mission can draw of its own accord. But the proper 
way to describe this condition we are talking about 
here is to give in detail the activities and the ac¬ 
tions and the authorities, the rights, duties and re¬ 
sponsibilities exercised by the Broadcasting Cor¬ 
poration, its officers, officials, agents and employees on 
the one hand, and the Churchill Tabernacle or Asso- • 
ciation and its employees or associates on the other 
hand, with respect to this time that is reserved or 
used. 

Examiner Seward: I think you are right. I 
think the present state of the record, the witness 
answered the question and in so doing he stated his 
conclusions. Then in response to my question I ask¬ 
ed him on what he predicated it, he has given these 
various -instances which he related. 

Mr. Deibler: Most of which are not responsive to 
your question. 

Examiner Seward: Yes, they were responsive. 
That was the predicate on which he based his con¬ 
clusion. 
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316 Q. Mr. Lounsberry, do I understand you to say 
that in practice under this contract you have or have 
not refused to permit the Churchill Evangelistic Associa¬ 
tion, Inc. or the Churchill Tabernacle, its successor, to actf 
ually broadcast during the period reserved in section 4 (b) 
of the contract? A. Yes, we have refused. 

• • * 

318 Q. The next section of paragraph 5 provides that 
the Buffalo Broadcasting Corporation will observe 

the terms and provisions of the license from the Federal 
Radio Commission or other Governmental authority fojr 
said station, and all laws, rules and regulations now or 
hereafter established by the public authorities constituted 
to regular radio broadcasting. Has the Buffalo Broadcast¬ 
ing Corporation obeyed that section of the contract? A. It 

i 

has. 

Mr. Deibler: Objection. 

Examiner Seward: Let’s hear that question. 
(The pending question is read by the reporter.) 
Examiner Seward: Off record. 

(Discussion off record.) 

Examiner Seward: On the record. I will sustaik 
the objection. You may ask your question again, 
Mr. Scott 

By Mr. Scott: ! 

Q. Mr. Lounsberry, has the Buffalo Broadcasting Cor¬ 
poration under your supervision and direction endeavored 
faithfully to perform and carry out this section of the con¬ 
tract? A. We have. 

Mr. Scott: Now that you repeat the question, 
I think it might draw an answer that they had done 
it, when the question might be at issue whether they 

319 actually had done it or whether they hadn’t. So I 
reframe my question to show whether or not und er 
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this section, they had faithfully endeavored to obey 
it 

Examiner Seward: I have no objection to the 
question as framed. You may answer. 

The Witness: We have. 

Examiner Seward: In order to get the record 
clear, we will leave in the record your description of 
the paragraph. The objection of counsel was to the 
latter part of the question, but the description of the 
paragraph was left in, together with your last ques¬ 
tion and the answer thereto. 

Mr. Scott: Bight. 

Examiner Seward: All right, proceed. 

By Mr. Scott: 

Q. Section 6 of the contract provides that the Buffalo 
Broadcasting Corporation shall use its utmost effort in 
good faith to secure the continuance of the present license 
or in lieu thereof to secure a similar license of correspond¬ 
ing value and usefulness to the parties hereto during the 
terms of the parties to the said contract. Mr. Lounsberry, 
do you know of your own knowledge, if so, will you state, 
during the entire period of this contract, the license, the 
present license, or the license for the station has been se¬ 
cured from year to year? A. It has. 

320 Q. The second portion of section 6 of the contract 
provides that the Buffalo Broadcasting Corporation 
shall pay all the expenses of maintenance and operation of 
said station during the period hereby reserved for use of 
the Association, to-wit, the Sunday time specified in para¬ 
graph 4 (b), and repeated in the second section of para¬ 
graph 6. And during said period the Association shall have 
the right to broadcast over said station without cost or 
charge to the Association therefor. Any sales for com¬ 
mercial advertising purposes made by the Association of 
the time reserved to it hereunder shall be at the same 
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rate charged by the Corporation for corresponding hours. 
The term, without cost or charge to the Association therefor, j 
shall be deemed to mean that all the facilities for broadcast¬ 
ing in a first class manner from the Tabernacle in Buffalo, 
or as the Association elects from any studio of the Corpora¬ 
tion, shall be furnished to the Association without cost or 
charge to the Association, including the necessary appara¬ 
tus, telephone lines, power operators, announcers and all 
other necessary help, apparatus, equipment and faeilities.| 
Now, Mr. Lounsberry, do you know of your own knowledge,! 
if so, will you state, whether or not during the period of thi^ 
contract up to the present time, the Churchill Evangelist^ 
Association or the Churchill Tabernacle has ever sold any) 
of its reserve time? A. It has not sold any time. 
321 Q. Section 7 provides that the Association—that is; 

in substance—that the Association may elect to 
broadcast over any radio station now or hereafter owned o t 
controlled by the Buffalo Broadcasting Corporation other 
than station WKB W. I ask you to state if you know of you! 
own knowledge whether or not during the entire period of 
this contract up to the present time, the Association, meam 
ing the Churchill Evangelistic Association or the Churchill 
Tabernacle, have ever broadcast over any other station ex L 
cept WKBW, under thi£ contract? A. This says in lieq 
of WKBW. They have not broadcast on any other station 
in lieu of WKBW. 

I 

Q. Bo you know of your own knowledge, if so, will yoii 
state whether or not the Churchill Evangelistic Association 
or the Churchill Tabernacle ever attempted to broadcast 
over any other station licensed to the Buffalo Broadcasting 
Corporation in lieu of broadcasting over station WKBW? 
A. Only on the one occasion that I have already mentioned 
in the record, testified to. 

Q. On that occasion was it granted, their request to 
use the facilities of another station? A. It was not. 
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Q. The second section provides that the Association 
shall have the right to determine which of your stations, 
which of any stations licensed to the Buffalo Broadcasting 
Corporation, the Association desires to use, the de- 

322 termination of the Association to be conclusive. Have 
• they ever exercised that portion of the contract in 

practice? A. They have not. 

Q. And the third section of the paragraph provides that 
in the event they do ask it, that you will take, that the 
Buffalo Broadcasting Corporation will take the necessary 
steps to afford the facilities of your other stations to them. 
Have you done that in accordance with it? A. We have 
had no occasion to do it. 

Examiner Seward: You just testified you refused 
to let them broadcast over the other station once. 
Just a minute, read his answer and my statement 
there. 

(The reporter reads same.) 

Examiner Seward: Do you want to make any 
further statement? 

The Witness: The question you directed to me is 
further qualified in sub-paragraphs a and b. I was 
answering in a general way in reply to that. There 
is this other instance on this emergency where they 
attempted to transfer to WGrR. On that occasion 
the facilities were refused. 

Examiner Seward: All right, proceed. 

By Mr. Scott: 

Q. The subsection (a) provides that the Association 
shall not exercise the privilege unless they give you a six 
months written notice; has any such notice ever been 

323 given? A. No, it has not. 

Q. Subsection (b) says that the Association shall 
have the right to change its broadcasting to any other sta¬ 
tion controlled, either direct or indirectly by the Buffalo 
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Broadcasting Corporation, in the event the Corporation is 
unable to furnish broadcasting facilities over the station 
from which the change is to be made. In actual practice] 
will you state from your own personal knowledge whetheb 
they have consistently during this period only used one staj 
tion, to-wit, WKBW ? A. They have used WKBW coni 
sistently. 

Q. Therefore, will you state from, your own personal 
knowledge whether or not with the exception of the time 
that you have already testified to, whether or not they have 
ever attempted to use the facilities of your other station] 
WG-R? A. They have not. j 

Q. Section 8, Mr. Lounsberry, relates to a prograrh 
known as the “Back Home Hour” to be broadcast over thp 
Columbia Broadcasting System. Will you state, based ob 
your own personal knowledge, whether or not this “Back 
Home Hour” over the Columbia Broadcasting System hap 
been completed and is now out, and therefore this section pf 
the contract is obsolete? A. Yes, it is completely obsolete 
Q. The entire paragraph, section 8, with its sub-sections 
. A, B, C, D, E and F primarily relate to this 
324 “Back Home Hour”. Has this portion of the cob- 
tract been carried out in its entirety? If not, will yob 
indicate what sections of this paragraph is still in effect, iin 
practice ? A. All the sections except a part of paragraph 
E have been completely complied with. The part of para¬ 
graph E which is still in effect relates to the payment of 
$150.00 weekly to the Tabernacle. 

Q. Therefore, do I understand you to say that in actual 
practice all portions of section 8 except that portion of sub¬ 
section E of section 8, identified by you, have been carried 
out and therefore the remainder of the section 8 of the cob- 
tract is ineffective at the present time? A. That is right. 

Q. Now, I wish you to take up section 9 in the contract. 
Section 9 provides that the Buffalo Broadcasting Corpora- 
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tion will cancel an indebtedness that was then due from the 
Association to the Corporation. Has that been carried out? 
A- It has. 

Q. Is that section of the contract now obsolete and in¬ 
effective? A. It is. 

Q. Sub-paragraph (b) of section 9 provides for the re¬ 
lease of Clinton A. Churchill, endorser and guaran- 

325 tor on a certain note. Has that portion of the con¬ 
tract been carried out in practice ? A. It has. 

Q. Is that portion now inoperative and ineffective? A. 
It is. 

* • • 

326 Q. Mr. Lounsberry, section 10 of this contract of 
May 8, 1931, permits the Association to make cer¬ 
tain announcements of the religious programs, not over 
200 words in length, over any stations owned or controlled 
by the BBC on Thursdays, Fridays and Saturday nights 
of each week, ait three different times on the stations, at the 
hours designated by the Buffalo Broadcasting Corporation, 
but satisfactory to the Association. What has been the 
practice from the inception of this contract under that sec¬ 
tion of the contract? A. Well, service required that be 

rendered. Recently, within the past year, we, as pre- 

327 viously testified, we did require the announcement 
to be reduced from 200 words to 125 words. 

Q. Therefore, in practice, have you varied this section 
from 200 words to 125 words ? A. Yes, we have. 

* 

Q. And do you continue to give them the Thursday, 
Friday and Saturday night announcements on both sta¬ 
tions as to the services, that the services will be over 
WKBW on Sunday? A. Yes, we do. 

Q. The announcement of the religious services to ap¬ 
pear over station WKBW ? A. Yes. 

• • • 
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329 Q. I mow wish you to examine section 13. Section] 
13 provides that the property real and personal 

specified in this contract and the conveyance under the con-j 
tract is made on the condition that the corporation shall 
perform its obligations fully and completely and that ip 
event the corporation shall fail to carry out the obligation^ 
that all right and title in and to said property, both real 
and personal, including the Federal Radio license for star 
tion WKBW shall thereupon revert to the Association^ 
Then the balance of that subsection (a) covers the essential 
notice incident to any claim on the part of the Asso- 

330 ciation that there has been a breach of the contract. It 

is asserted that the right of reversion of said prop¬ 
erty, real and personal, including the radio license, con¬ 
stitute a part of the consideration. Insofar as the real 
estate is concerned, the real estate mentioned in this con¬ 
tract related to the old site in the town of .Amherst ? A- 
That is right. I 

Q. And it related to the equipment that you then had, 
you were using on that site in Amherst? A. That |s 
right. j 

Q. Are you using, is the Buffalo Broadcasting Corpora¬ 
tion using the Amherst site at all now? A. No, we aife 
not, not as a broadcasting station. 

Q. You have not used it for the last year and a' half, 
since you moved? A. No. 'j 

Q. Therefore, the real estate mentioned in this coil- 
tract is not the real estate represented in vour preseht 
site?’ A. It is not. | 

Q. As to the personal property, I ask you whether or npt 
any of your equipment now being used by station WKBW 
in its regular operations represent any of the equipment 
covered and identified in this contract of May 8? A. 
None of the equipment, in the 50 kilowatt plant, the main 
transmitter of station WKBW was represented in 
this. 
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331 Examiner Seward: What was that last state¬ 
ment? 

The Witness: None of the equipment in our pres¬ 
ent plant is included; under the equipment at our 
present plant, none was included under the equip¬ 
ment that was at the old location. As far as our main 
transmitter license is concerned for station WKBW 
that is all new equipment. 

Examiner Seward: You now modified it. You 
said none is there. Now you say as far as the main 
transmitter is concerned. What, if any of this prop¬ 
erty is being used? 

Mr. Scott: I will come to that. 

Examiner Seward: All right. 

By Mr. Scott: 

Q. What, if any, portion of the equipment now on the 
new site was used by the Buffalo Broadcasting Corpora¬ 
tion on the old site in Amherst? A. The transmitter we 
used at the old site is now installed as an auxiliary at the 
new site. 

Examiner Seward: That is the only piece of prop¬ 
erty being used? 

The Witness: As far as broadcasting equipment 
that is the only one. There are some building appur¬ 
tenances that may have been moved. 

Examiner Seward: All right, proceed. 

By Mr. Scott: 

Q. That is station WKBW’s auxiliary transmitter 
now? 

332 Q. That is right. That is the only equipment 
that is on your new site. The auxiliary transmitter 

for WKBW is the only equipment on the new site that was 
on the old site that was covered under the contract of 
May 8. 
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Examiner Seward: Is that a 5-kilowa ( tt transmit-f 
ter I 

The Witness: Yes. 

By Mr. Scott: | 

Q. You have previously testified that the site in Am . 
herst, the old site in Amherst, was purchased from the 
Churchill Evangelistic Association. And subsection (b) 
of section 13 provides that this agreement, this contract, 
of May 8 shall be recorded in the Clerk’s Office of Eri£ 
County, both as a deed and a mortgage. Has that been 
carried out? A. That has. 

Q. Is that portion, that subsection (b) of this contract 
completed and now ineffective? A. It is ineffective sinch 
we have moved the plant to a new place. 

Q. But this agreement and this deed or this lien, this 
mortgage or lien was filed in the Clerk’s office? A. Ye^, 
it was. 


Q. But no similar lien or mortgage of any type of char¬ 
acter has been filed as to the new transmitter site? 4* 
That is right, none has been filed. 

Q. Section 14 in substance provides that in eveikt 
333 there is any disagreement as to the interpretation 
of any of the terms of this contract, that certain arbitrators 
shall be appointed, one by the Association or the Taber¬ 
nacle, the other by the Buffalo Broadcasting Corporation 
and the third by the Court of the State of New York, tile 
Supreme Court of the Erie County, and Erie County is tljie 
County in which Buffalo is located. 

Q. Buffalo is located in Erie County? A. That is right. 

Q. Do you know, and if so will you state, whether or 
not you have ever had occasion to use this section for the 
appointment of arbitrators? A. Yes, in 1933. 

Q. In connection with the litigation by the Tabernacle 
then to compel you to carry certain programs? A. That 
is right. 
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Q. On that occasion did the Buffalo Broadcasting Cor¬ 
poration appoint an arbitrator? A. Yes, we did. 

Q. What action in that respect was taken by the Taber¬ 
nacle? A. I believe that we had, that it was necessary for 
us to ask the Court to appoint an arbitrator. 

Q. Bid the Court appoint an arbitrator? A. Yes. 

334 A. Yes, we did. 

Q. What action in that respect was taken by the 
Tabernacle? A. I believe that we had, that it was neces¬ 
sary for us to ask the Court to appoint an arbitrator. 

Q. Bid the Court appoint an arbitrator? A. Yes. 

Q. And that is the litigation which was previously dis¬ 
cussed in your testimony and concerning which verified 
copies of the court action and proceedings were filed with 
the Federal Communications Commission? A. That is 
right. 

• • • 

Q. Section 14 provides that the Corporation, the Buf¬ 
falo Broadcasting Corporation shall not assign, transfer, 
surrender or dispose of the license of W T KBW without the 
written consent of the Association. Bo you know, if so, will 
you state whether or not at any time during the 

335 period of this contract, this question has arisen as 
to the possible transfer? Has any attempt ever been 

made to assign it or transfer it? A. No, there has been 
none. 

Q. Therefore, insofar as section 15 is concerned, has 
the practice been, or has it not been, to not utilize this 
portion of the contract ? A. It has not been utilized. 

Q. Now section 16 provides that in event the corpora¬ 
tion becoming bankrupt or making a general assignment, 
then that the title and interest to the property, both real 
and personal, including license, shall revert to the Associa¬ 
tion. Has there ever been any occasion to utilize this 
section of the contract? A. There has not. 
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Q. Will you state whether or not your testimony just 
given in regard to the real and personal property applies 
to this section? In other words, you are not now using the 
real estate that you acquired from the Churchill Evangelis¬ 
tic Association and the real estate which is identified in 
this contract? A. At the present time, it would not apply 
to our license or to the operation of the contract. 

Q. It does not apply to your present set up? A. That 
is right. 

336 Q. Mr. Lounsberry, you have testified on the oc¬ 
casions when you have seen fit to refuse to broadcast 

certain programs which were proffered to you by the Evan¬ 
gelistic Association, or the Tabernacle, during the penod 
reserved to the Tabernacle, in spite of such actions on your j 
part, and other actions at variance in practice from the 
literal language in the contract, has the Tabernacle ever 
attempted to exercise a reversion of the license? A. No. 

Q. Before I get to the last section, Mr. Lounsberry, 
insofar as section 16 is concerned, is it or is it not inopera- j 
tive at the present time? Has any action been taken to j 
exercise the rights under that section? A. No action has 
ever been taken. 

i 

* • * 

337 Q. Now, Mr. Lounsberry, you have already testi- j 
fied, and I don’t want to cover it again, to the instances on 
which you have refused to broadcast the programs prof- j 
fered to you by the Tabernacle. And you have stated as 
a reason for refusing them, that in your opinion they were 
not in the public interest. Will you in the future continue— 

Mr. Deibler: I would like to make the observation 
right here that not only are these questions here 
leading, but they are on that vital issue again, as 
Mr. Scott has just stated, that you refused these pro¬ 
grams because you thought they were not in the public 
interest. Now, I have no such recollection of the 
witness testifying. 
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Mr. Scott: I will clarify that. 

By Mr. Scott: 

338 Q. Why did you refuse them? 

Mr. Deibler: That is objectionable, after he has 
been advised what the answer is. 

Examiner Seward: He may not so answer. 

The Witness: I stated early in this examination 
that we adjudged these programs back in 1933 to be 
contrary to public interest. Again recently, when 
we cut the service off because of the weather an¬ 
nouncement, that was presented. 

Examiner Seward: When you speak of being con¬ 
trary to public interest, you had reference to those 
programs you refused to broadcast for the Churchill 
Tabernacle ? 

The Witness: That is right. 

Examiner Seward: I will leave it in. He has the 
right to his opinion on it. 

Mr. Deibler: That is bad conduct, though, after 
he has been advised what the answer is. 

Examiner Seward: Counsel did not intentionally 
do that. 

Mr. Deibler: I believe he testified to that before. 

The Witness: The fact I was advised would not 
influence my answer in any way at all. I am well 
aware of that responsibility. 

• • • 

Q. In the future, while you are the general man- 
339 ager of this station, if the Tabernacle proffers you 
programs that in your opinion are undesirable to 
broadcast, will you refuse to broadcast them? A. We will. 

• • • 

CROSS EXAMINATION: 

434 Q. Mr. Lounsberry, I am going to give you anoth¬ 
er paper and ask you to state what that is, fully. 
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A. This is an agreement made September 19, 1930, by 
and between the Churchill Evangelistic Association, Inc., 
hereafter called the lessor, and Buffalo Broadcasting Cor- j 
poration, hereinafter called the lessee, New York corpora- j 
tions having their principal offices respectively in the City I 
of Buffalo, New York. 

* • • 

l 

435 Mr. Deibler: At this time I will offer it as Com- ! 
mission’s Exhibit No. 4. 

• • * 

The Examiner: * * * It may be received. * * * 
443 Q. And is this contract one which was set aside 
by the May 8, 1931 agreement? A. Yes, it was. 

Q. That you testified to yesterday in your testimony 
in chief? A. It was. 

Q. Can you state how this contract varies, or differs 
from the May 8 contract that you have testified to? A.| 
This is a lease, granting the Buffalo Broadcasting Com-! 
pany the right to operate the station. The license of the 
station was still in the—the communications license was 
in the hands of the Tabernacle. 

The May 8 agreement was an outright purchase of the! 

station with a transfer of the license from WKBW, Inc.,I 

| 

which was owned by the Tabernacle, to the Buffalo Broad-| 
casting Corporation. That is the basic change from my! 
impression. j 

• • ♦ 

447 Q. In paragraph 10, the lease covers the use of the! 

frequency or wavelength granted to the lessor—that 
was the Churchill organization—which will be granted to 
the lessor, or any entity or agency controUed directly or' 
indirectly by the lessors; that was WKBW, Inc. Did the 
Buffalo Broadcating Corporation use the frequency or| 
wavelength? A. WKBW? 
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Q. Of WKBW. A. Yes. 

Q. Pursuant to this contract? A. Yes. 

Q. All during the time the contract was in existence? 
A. It did. 

Q. The staff you have spoken of prepared programs . 
during the period September 1, 1930 to May 8, 1931? A. 
It did. 

Q. And broadcast them over WKBW? A. It did. 

Q. And also over WG-R? A. It did. 

Q. What programs did it broadcast, both sustaining 
and commercial? A. It did. 

Q. Were any of those programs on behalf of the 
448 'Churchill organization or organizations? A- The 
Sunday religious services were. 

Q. What besides the Sunday religious services? A. 
There have been occasional programs during the week that 
were broadcast. 

Q. Were there announcements provided for in the con¬ 
tract that were carried out by the corporation on behalf of 
the Churchill organization? A. I have said that every 
obligation has been fully met by our company. They were 
provided for and were carried out. 

Q. And these announcements were with respect to 
Churchill’s religious activities? A. That is right, for 
services at the Tabernacle. 

Q. Were any of the terms or provisions in this agree¬ 
ment not carried out by the corporation in this lease? A. 
Not to my knowledge. I believe that every one was fully 
carried out. I have never known of any objection to them. 

Q. The use that was provided that the Churchill organ¬ 
ization should have of any other station or stations owned 
or controlled by the corporation should be made available 
to the Churchill organization, was that carried out? A. 
That right existed and it was never exercised. There was 
no occasion to carry it out. 
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449 Q. That is to say, did the Churchill organization 
broadcast any programs or announcements over 

WGR? A. It broadcast announcements as provided foi* 
there. I thought you might mean the switch from WKBW 
to WGR in lieu of WKRK; that was never carried out. 

Q. Now, with respect to the broadcast of the Back Home 
Hour, will you state what was done pursuant to that ar¬ 
rangement? A. The Back Home Hour over the national 
network, you mean, or what? « 

Q. I won’t narrow it; whether it was over the national 
network or whether it was not, it was provided the Back 
Home Hour would be broadcast by your company for the 
Churchill outfit. A. The only provision on the part of our 
company we would produce a program known as the Back 
Home Hour for the Tabernacle at our expense was if it 
went over a national network. The Back Home Hour as a 
program has been for years and still is 'being produced at 
the expense of the Tabernacle to be broadcast locally over 

i 

the station. It is a program that starts at 11 o’clock Stul- 
day evening and usually runs about an hour. 

Q. Who do you say makes the program, produces it? 
A. Churchill Evangelistic Association. 

Q. Do they at this time produce it? A. Yes, except 

450 at the times it did go over the national network; 
at that time we did it. 

Q. What time did it go over the national network? 
Roughly what period of time ? A. Oh, I would say possibly 
for a year or so. It was over the Columbia Broadcasting 
System for quite some time. I don’t have my records ojn 
it. Do you actually want dates? 

Q. I would like to find out what happened pursuant to 
this contract, this lease. You made the program at the 
time it went over the national hookup. Would you say that 
was a period of about a year or several years? A. Well, 
I would say about a year’s time. 
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Q. Would that have been about the time of the making 
of this contract, if you recall? A. It was prior to the mak¬ 
ing of this contract, and I believe that shortly after the 
making of this contract that the network facilities were no 
longer used, and the Back Home Hour was no longer pro¬ 
duced by us. I think coincidentally with us it was no longer 
produced bv us. 

Q. But it was still broadcast. A. It was broadcast 
locally, that is right. 

Q. And that was about the time this contract was made ? 
A. Yes, I would say. 

Q. In other words, the Churchill organization pro- 
451 duced it and you folks broadcast it locally? A. 

After it went off the network, the time was on the 
network, we produced the program. 

Q. At the time they produced it, was it submitted to 
your organization for review, or scrutiny, in any regard? 
A. Yes, sir, we exercised control over the program at all 
times. 

Q. How often a week was it broadcast? A. Once a 
week, Sunday night, starting at 11 o ’clock. 

Q. So to refresh your memory, the time that was re¬ 
served. on Sunday for use of the Churchill organization, you 
folks broadcast, and you broadcast the Back Home Hour, 
you broadcast certain announcements for the Churchill or¬ 
ganization. Now, did you broadcast anything else for them 
besides those? A. I have already said occasionally dur¬ 
ing weekdays we did produce programs for them. They 
produced a program itself and we presented it over the fa¬ 
cilities. 

Q. Through your own employees, or through their em¬ 
ployees? A. All the mechanics of broadcasting were our 
employees. The actual program was theirs. 

Q. With respect to that arrangement, whereby the lessee 
—that was the corporation—had agreed to take steps that 
would be necessary or proper to cause the station, any 
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station owned or controlled by it to be offered for use 

452 by the Chnrehill organization, did that work onti 
that the only facilities that were used were VVK.BW? 

A. Except for announcement services. 

Q. And over what stations was that? A. Well, an¬ 
nouncements would be over all stations which we may—j 
when we did own at any one time. 

Q. I am talking about the actual facts now, not the pro-1 
visions. A. The facts are that each station did broadcast 

I 

announcements. 

Q. What stations were they? A. At one time there 
were four stations, WKBW, WOR, WMAK, VV KEN. ' ! 

Q. With regard to broadcasting any music or organ 
music, or musical programs for Churchill, how did thaij 
work out? Is that these weekly broadcasts you were talk¬ 
ing about in the middle of the week? A. No. Will you 
state that question again? 

Q. With regard to the broadcasting of music, or organ 
music, that is for your information paragraph 15, 
anything, was 1 carried, out there? A. Well, those 
were produced in the Tabernacle by the organist 
and we have already discussed her, and generally 

we would broadcast. I am sure on occasions we 

453 present an organ program from there during 
week days. 

Q. Would that in your best knowledge and informatioii 
cover all the activities that station carried on for 
•Churchill organization? A. I believe so. 

Q. Nothing else you have to add from your recollection 
or within your knowledge? A. I think that is the genera^ 
picture of it. 

Q. And all these activities were carried on by employeei 
and agents of the corporation? A. As far as the mechani 
of broadcasting were concerned, yes. 





• # • 
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454 Q. You state the next agreement entered into be¬ 
tween the principal we have been discussing was the 

May 8 1931, agreement? A. That is right. 

Q. And whereas the lease you just testified to covered 
the equipment and properties of WKRW for a period 
of 99 years, this in effect constitutes a purchase of 

455 those equipments and properties? A. That is 
right. The first lease pertained to the right to use 

the equipment, and the May 8, 1931, agreement was a pur¬ 
chase agreement where the property was transferred to our 
ownership. 

Q. Now, did the same relationship continue between 
the Churchill organization and the Buffalo Broadcasting 
'Company during the period of time covered so far by the 
May, 8,1931, agreement as existed under the former agree¬ 
ment you just testified to? A. As far as service to be 
rendered, the Tabernacle, quite similar; in other respects, 
there was considerable change. 

Q. You carried certain religious broadcasts on Sun¬ 
day? A. That is right. 

Q. Back Home Hour? A. That is right. 

Q. And announcements of religious character? A. We 
did. 

Q. Organ music? A. Organ music was part of their 
service, yes. 

Q. And that was all done by your own employees? A. 
That is right. The mechanics of it was done by our own 
employees. 

Q. Was any time that was reserved in the contract to 
Churchill allowed to be used by Churchill by others? 

456 A. Yes, it was. 

Q. Who used such time? A. No commercial adver¬ 
tisers used it. Some civic organizations, other churches. 
Veterans of Foreign Wars used some programs, Dr. Crosby, 


one of the—another minister in Buffalo had services broad¬ 
cast from his Church, on behalf of his church, I should say] 

Q. Was that a usual condition, or did that just happen 
once in a while? A. No, we broadcast regularly some pro¬ 
gram service under that condition. 

Q. Now, did those announcements or services or pro¬ 
grams which you broadcast for Churchill organization com 
tinue substantially in effect down to the present day? Al 
They do. 

Q. Have they ever been cut down either as to quantity 
or otherwise? A. Quantity is relatively the same. The 
length of the announcements as we have already testified 
was reduced from 200 words to approximately 125 word$ 
at the present time. 

Q. And why was that? A. To meet better standards^ 
changing of broadcasting conditions. It was an aid to us in 
scheduling. 

Q. Your agreement provided that the announcements 
should be not more than 200 words in length, but 
457 was it the understanding they should approxb 
mate 200 words, or they could approximate any num¬ 
ber of words? A. No, the agreement was they should not 
be over 200 words, and that would imply it would be 200 
words or less. 

Q. And so in accordance with the custom in the trade, 
you started to cut down the size of the announcements. 
A. We required a year or so ago the announcements be re¬ 
duced to 125 words. 

Q. And all kinds of expenses involved in the furnislJ- 
ing of services to the Churchill organizations were to be 
borne by whom? A. The broadcasting services in behalf 
of the Tabernacle were to be borne by us. 

Q. Including taxes, assessments, so forth, is that right? 
A. Taxes on the broadcast equipment which we purchased, 
not taxes of the Tabernacle itself. 


42 


Q. No, yon were to maintain and repair the equipment, 
were yon? A. We were. 

Q. You did so? A. We did. 

Q. Any expenses in relation to talent were borne by 
the corporation? A. Only the organist, our share of the 
organist up to June 1,1933. 

458 Q. You have already stated you kept the mone¬ 
tary provisions, of course, all monetary payments. 

A. We met all monetary obligations. 

Q. At the time these broadcasts were going on in behalf 
of the Churchill organization, who fixed the policies and 
determined what things should be admitted to broadcast 
and what should be excluded on behalf of the corporation? 
A. We did. 

Q. Will you say who that was? A. What. 

Q. Will you state who? A. Buffalo Broadcasting Cor¬ 
poration. 

Q. Who performed that function for the corporation? 
A. It was under the direction of my office. 

Q. Now, with respect to the reversion provisions, that 
is to say, the contract dealing with the reversion of prop¬ 
erties and rights and privileges that were covered by the 
contract in the case the corporation should not keep any 
of the provisions, was any step ever taken to cause the 
reversion of any of the properties of the license? A. No 
steps have been taken. 

Q. So that the corporation has been used throughout— 
the properties have been used throughout and still are by 
the licensee corporation? A. Yes, except of course 

459 we have moved to a new location. 

Q. The properties that were covered by the agree¬ 
ment that are in use at this time constitute in the main the 
auxiliary transmitter described yesterday? A. Yes, that is 
right. Personal property would be that. 

Q. And the main physical properties as used by the cor- 
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poration now are those that were installed that you describ- I 
ed yesterday? A. Yes. 

Q. Any programs submitted for broadcast by the 
Churchill corporation, have any been refused by the corpo¬ 
ration? A. They have. 

Q. Will you explain what they were and why they were 
refused? A. As testified previously, certain talks from 
the Tabernacle in 1933 were not broadcast. The reason they 
were not broadcast in our judgment they were not meeting 
the requirement of public interest. 

Q. Would you say on or about what date that was? A. 
In October, 1933. i 

Q. What was the character of the broadcast submitted? 
A. The pastor of the Tabernacle, Reverend Churchill, in¬ 
stead of following the normal procedure of broadcasting 
religious sermons, departed from that practice and chose 
to use the time, completely in broadcasting personal] 
460 attacks on people in the community, and on a matted 
that was then being litigated in court. 

Q. Have any other broadcasts been refused besides thosd 
tendered in 1933? A. No broadcast programs have beed 
refused. I mention the incident of the recent announce^ 
ment of the weather which under wartime provisions is not 
permitted. 

Q. Aside from those two instances that you 
to, there have been no broadcasts tendered by the 
organization to your company that have ever been refused 
for any purpose? A. That is right, not as to content they 
have not been refused. 

Q. Now, Mr. Lounsberry, the consideration that had 
been paid, and is being paid today pursuant to this contract 
which runs for a considerable period of time yet, what ijs 
that consideration being paid for? A. As purchase pric0 
for the station, deferred payment plan for the station. 

Q. You stated that the properties in the main which ar^ 
being used now are practically all the properties of the 


adverted 

Churchill 
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corporation it bought and paid for. A. We bought the 
station and had the license transferred to us in May 8 of 
1931, with the full knowledge that we would meet fu- 

461 ture advancements and radio broadcasting engineer¬ 
ing requirements, and so on, and we would build new 

stations to meet those changes. This is a deferred pay¬ 
ment purchase on the plan as it existed at that time. 

Q. So far as you know as an executive officer of the 
corporation, these payments and services will be continued 
under this contract according to its terms? A. To the 
best of our ability as long as it exists it will be met. 

• • • 

Q. I have here, Mr. Lounsberry, a paper I will hand 
you and ask you to state what that is briefly. A. All right, 
sir. This is a folder which we have identified as Question 
No. 4 for the reason that it is our reply to the question No. 
4 that was contained in the letter of the Radio Commission 
of January 23, 1942. 

The folder recites Question No. 4 of the Commission’s 
letter that I just referred to. It also recites the various 
paragraphs of the May 8 agreement which are involved by 
that question, and it contains our reply to the question. 

Q. It shows programs broadcast by your corporation 
on behalf of Churchill organization itself since July 

462 1,1934, is that right? A. That is right. 

Mr. Deibler: Now, vour Honor, at this time I 
would like to offer as an exhibit in the hearing to 
show the programs that were broadcast for this 
period that is covered, July 1, 1934, to date. 

Of course, that would not cover the whole period 
of time when programs were broadcast by the cor¬ 
poration on behalf of the Churchill organization, and 
I don’t recall whether the exhibit we called for yes¬ 
terday recorded all the various types of programs. 
For example, the time reserved on Sunday, announce¬ 
ments, miscellaneous programs, organ music, and the 


time that was reserved to Churchill that could be used 
by others at Churchill’s request. 

The Examiner: And whether or not it was sq 
used. 

Mr. DeiMer: Yes, whether it was actually used. 
If it was not broad enough to comprehend the various 
types of program, of course at ithis time I wouljd 
like to stipulate a request that the exhibit be broad 
enough to cover the various types of programs shoe¬ 
ing time reserved, time used, and percentage of the 
latter to the former. 

The Examiner: Mr. Witness, the data that you 
expect to supply will furnish all the information? 

The Witness: It will. 

The Examiner: All right. You are offering this 
now? 

Mr. Diebler: As Commission’s Exhibit No. 5. I 

i 

463 Mr. Scott: I have no objection. 

The Examiner: It wiLl be admitted. 


Q. I hand you another paper, Mr. Lounsberry, and ask 
you to state what that is. A. This is a folder marked, 
“ Question No. 5”. It recites the question No. 5 which was 
a part of the letter of the Commission to our compahy 
dated January 23, 1942. 

It also recites the various parts of the May 8 agreement 
which are affected by it, or are involved in this question 
of the Commission, and it contains our reply. 

Q. It shows radio programs broadcast by the licensee 
at the request of the Churchill Tabernacle for use by others, 
does it, since July 1, 1934? A. It does, yes. 

Mr. Deibler: I offer it as Commission’s Exhibit 
No. 6. 
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The Examiner: It will be admitted. 
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465 Q. I hand you another paper, Mr. Lounsberry, 
and ask you to state what it is. A. This is a folder 
marked, “Question No. 6,” and it contains a recital of Ques¬ 
tion No. 6 which was in the letter of the Commission of 
January 23,1942. It also contains the paragraphs—a state¬ 
ment of the paragraphs of the May 8 agreement which re¬ 
lated to the question of the Commission, and it also contains 
our reply. 

Q. The exhibit you will supply will cover those an¬ 
nouncements for the longer period of time as well as the 
Sunday programs, will it? A. Yes. 

* • • 

467 The Witness: The current question is a fair sam¬ 
ple of what has been presented during the past sev¬ 
eral years. 

The Examiner: There has not been any material 
change. 

The Witness: No material change. 

Mr. Deibler: I offer that as Commission’s Exhibit 
No. 7. 

• • • 

The Examiner: It will be admitted. 

• • • 

472 Q. I hand you another paper, Mr. Lounsberry, 
and ask you to state what that is. A. This is a folder 
identified as Question No. 16. It is in reply to Question 16 
of the Letter of the Commission of January 23,1942, which 
required any other documents which we may care to sub¬ 
mit for consideration by the Commission in connection with 
the matters discussed above. And there are, I believe, 
three matters submitted in reply to that question. 

Q. Now, Mr. Lounsberry, is that in effect a further 
agreement of May 3, 1932, between the Evangelistic As¬ 
sociation and your corporation ? A. It is. 


47 


Q. And what is the character of that contract—it is I 
a lease or agreement? A. It is an agreement on onr part 
to give the Tabernacle some extra time. | 

Q. Did yon in effect give them extra broadcasting time I 
because of that? A. We did. j 

Q. What time did you give them? A. The schedule is 
shown in here as to actual periods of time given them.! 

473 I might say that of the allotment of time here which 
is 125 hours of night time and 100 hours of day time^ 

of that total of time, 75 per cent of that has been consumed} 
as of this time. 

Q. Does that modify, change, nullify or set aside oil 
affect any of the former agreements we have talked about? 
A. No. ] 

Q. Supplemental to them? A. All the terms and coni 
ditions of the May 8 agreement apply to this and this does 
not modify it at all. j 

Q. This says further time be given. A. That is what 
it does. 

Q. And the amount and character of the time author- 
ized to them under the agreement as well as the amount 
actually given them is shown in the exhibit? A. To the 
date it was filed, yes, sir. 

Q. To the date it was filed? A. Yes. | 

Q. Does that condition continue today? A. Yes, as I 
say, 75 per cent of this obligation has been completed at 
this time. There is still a credit of approximately 25 per 
cent of that time. 

Q. And it covered both programs to be rendered as well 
as announcements? A. That is right. 

Mr. Deibler: I offer that as No. 8 then. 

474 The Examiner: It will be admitted. 

• • • 

Q. I will hand you another paper and ask you to state 
what that is. 

Mr. Scott: May I see it? 
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The Witness: * * # The exhibit is a photo static copy 
of a letter on the stationery of the Buffalo Broadcast¬ 
ing Corporation dated February 9, 1932, addressed 
to the Churchill Evangelistic Association; it bears 
my signature and also has an acknowledgment sign¬ 
ed by Clinton H. Churchill. 


475 By Mr. Deibler: 

Q. Does that show announcements made by the 
corporation on behalf of the Tabernacle itself? A. Not 
announcements made; it is a schedule as to when announce¬ 
ments—it is a tabulation showing when announcements will 
be scheduled as required by the May 8th agreement. 

Q. What period does it cover, from and to? A. It 
covers the Thursday, Friday and Saturday schedules of 
station WGR and WKBW. It shows announcements to be 
rendered on each station on the days in question. It is a 
schedule of, it is a record of the tentative schedule agreed 
upon at that particular time for the future broadcasting 
of the announcements that are required by the May 8th 
agreement. 

Q. When were they to commence? A. Coincidental 
with this, to be effective commencing Thursday, February 
11, 1932. This was dated February 9. We periodically 
negotiated a change in the time of broadcast, and that is 
what this is. It is just one of the several— 

Q. Those announcements were carried? A. They were 
carried. 

Q. As far as you know. A. They were carried. 

Q. Over WKBW anad WGR ? A. They were. 

Mr. Deibler: I offer it as Exhibit No. 9. 

• • • 

476 The Examiner: It wall be admitted. 

• • • 


! 
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490 Q. Now, I am not going to ask yon the same quesf 
tion that came up yesterday about your control, ab¬ 
solute control, whether it relates to programs or anything 
else, because you remember that involved a conclusion of 
fact and law, but I am going to ask you this; from your tes¬ 
timony back covering all your testimony, your statements 
made yesterday and today, I have got the impression thajt 
the programs that are put on by the licensee corporation, 
Buffalo Broadcasting Corporation, were all submitted to 
the head of the program department, at least in some in¬ 
stances they were sent up to some executive officer, some¬ 
times you, and they were reviewed and censored by an of¬ 
ficial of the corporation, is that right? A. Not all pro¬ 
grams. 

Q. Which ones weren’t? A. Well, programs which 
originate from a church in town, as far as the sermon is 
concerned, that is not submitted to us. We don’t require 
that of a minister. 

Q. Would that have been true with regard to the sub¬ 
ject matter we are talking about since the beginning of the 
corporation, or since you became connected with it? ^ 
We don’t require the ministers in our community who ar^ 
going to broadcast over our station to submit their 
manuscripts ahead of time. We have confidence in 

491 their position, and who they are, and believe that 
generally speaking our confidence is not going tb 

cause us any difficulty. 

We have a chance to cut them off, an electric means tf> 
cut them off if something goes wrong. 

Q. And it became necessary to do that over your long 
service with the corporation? A. That is right. 


RE-DIRECT EXAMINATION: 

541 Q. Now, Mr. Lounsberry, you were questioned in 
regard to some alterations in the announcements that 
you make during the last three days of each week over both 
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stations, announcing the religious programs of the Taber¬ 
nacle which are to occur the Sunday following such an¬ 
nouncements. 

Now, has it been in the past, since you have been connect¬ 
ed with the station, has it been your custom or has it not 
been your custom from time to time to change the partic¬ 
ular spot of these announcements to accommodate the or¬ 
derly operation of the station? A. Yes, it has. 

Q. Was there anything unusual about the particu- 
542 lar change which Mr. Deibler noted? A. Nothing 
at all; it is routine. You are referring to that let¬ 
ter which was put in as an exhibit ? 

Q. Yes. A. That is just an example of routine. That 
question comes up occasionally as the seasons of the year 
change and programs change. 

Mr. Deibler: That letter is not even in the rec¬ 
ord. 

By Mr. Scott: 

Q. Now, Mr. Deibler questioned you in regard to the 
programs which were fed to you by the Tabernacle, and 
he asked you whether or not you would continue to carry 
the programs in accordance with the contract. 

Now, you previously testified on that subject yesterday. 

Do I understand you to say that you will accept any pro¬ 
grams that may be proffered to you by the Tabernacle, or 
that you will accept only such programs as meet vour stand¬ 
ards and do not breach the rules and regulations of the Fed¬ 
eral Communications Commission? A. Only the pro¬ 
grams that will meet our standards and also comply with 
the FCC requirements. 

Mr. Deibler: That is a kind of an objectionable 
question, that he will only do things that will com¬ 
ply with the regulations of the Commission. That is 
very broad. 



The Examiner: I shall interpret the answer as 
meaning that the witness will use his best efforts tol 
543 comply with the rules and regulations. 

The Witness: That is right. 

By Mr. Scott: j 

Q. And are you familiar with the May 8,1931, contract? 
A. I am. 

Q. And are you familiar with the requirements in paraJ 
graph 5 of that contract which require you and is a pari} 
of the contract that you will at all times obey the rules and 
regulations of the Federal Communications Commission* 
and other authorizing authorities? A. I am. 

Q. Now, Mr. Deibler asked you whether or not you had 
refused to accept the programs of the Tabernacle except) 
those which you have identified. You replied that you had 
not. 

Now, I ask you whether or not in your judgment as a[ 
general manager and vice president of this company, pro^ 
grams that you have accepted have in your opinion met the 
standards of your station, and then in your opinion in the 
public interest. A. They have. 


587 H. W. DEYO, a witness having been previously 
duly sworn, was called to the stand and was examin¬ 
ed and testified as follows: 

* * • 

595 Q. Now, Mr. Deyo, do you know of your owii 
knowledge and if so, will you state, whether or not 
the operation of Station WKBW, by the Tabernacle priof 
to the time that its operation was taken over by the Buf¬ 
falo Broadcasting Corporation under a lease, was operated 
by the Tabernacle as a non-commercial statioon? A. It was^ 
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Q. Do you know whether during that period WKBW 
was operated by the Tabernacle as a non-commercial sta¬ 
tion, whether its operation had a profit or loss on the part 
of the Churchill Evangelistic Association? A. Had a loss. 

Q. Now, were you in the discussions, if any, leading up 
to the drafting of and final creation of the contract of May 
8, 1931? A. Yes. 

Q. Do you know of your own knowledge, and if so, will 
you state, the reasons which prompted the making of the 
contract of May 8, 1931. A. One of the principal reasons 
was that the Federal Radio Commission objected to other 
parties operating broadcasting stations under leases own¬ 
ed by another party. 

Also for the reason the broadcasting company wished to 
protect the Association in case any financial matters would 
develop that might be embarrassing to them, and also 
596 as I have already indicated, to become the absolute 

owner of the station and its operations. 

• * • 

CROSS EXAMINATION: 

611 Q. You stated that in your direct testimony that 
it was felt that there should be a separation between 

the Churchill Association and the corporation, because, at 
least in part now—I want to be very faithful to everybody 
—because in part that the Radio Commission felt that par¬ 
ties should not operate under leases. A. Yes. 

612 Q. Words to that effect. A. Yes. 

Q. Where did you get that information from? A. 
I got it from our attorney. 

Q. Who was that? A. Well, Mr. Diebold was our at¬ 
torney in Buffalo. 

Q. He is the one who you referred to? A. Mr. Scott 
also participated. At one time he was a director of the 
company. 

Q. Of course you were connected with the broadcasting 
company as you stated at the time it originally got the li- 
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I 

cense in May, 1931, were yon not ? A. I stated that I was j 
with the company from the time it was organized. 

Q. That is right. Now, why was it that yon felt in 
1931 you ought to get a license then, if it never was discuss¬ 
ed now? A. Because according to my understanding, 
there was a change in the opinions of the Federal Radio 
Commission. 

Q. Change in the opinions of the Federal Radio Com^ 
mission? A. Yes. j 

Q. Wasn’t any change in the opinions of the official^ 
carrying on the operations, but a change in the officials oit 
the Federal Radio Commission. A. That was one of the 
main reasons, and of course the other men thought 

613 it would be better if they buy the station outright 
instead of operating it under a lease. 

• * * 

I 

614 Q. Was any action taken by the corporation ot 
was any discussion or action taken which might throw 

light on the other reasons than the fact that leases wer£ 
frowned upon? A. The only other reason I recall is thb 
one which I stated in the direct testimony, to separate the 
broadcasting company from the Evangelistic Association 
and relieving them of their financial responsibilities, 

• * • 

617 Q. Well, you said you made these arrangements 
because the opinions of the—you changed the ar¬ 
rangements that had existed previously to this arrange¬ 
ment because the opinions—because of the opinions of the 
Radio Commission. I don’t know how they got up— A. 
The Radio Commission did not transmit that. 

Q. How did you find out then? A. From the attor¬ 
neys. 

Q. That is what I am saying. Was it because of 

618 the information from the attorneys. A. Yes, thht 
was one of the major reasons. 
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Q. Attorneys Scott and Diebold. A. One of the major 
reasons. 

Q. What did they tell yon in transmitting this informa¬ 
tion to yon? A. That the Federal Radio Commission was 
looking with great disfavor on transactions such as we had 
there under the lease arrangement. 

• # • 


631 EDWARD J. GARONO, was called as a witness 
for and on behalf of the applicant, and having been 

first duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Scott: 

Q. Mr. Garono, where do you live? A. Buffalo, New 
York. 

Q. Are you a practicing attorney in the State of New 

York? A. I am. 

* 

Q. And your offices are located at Buffalo? A. In the 
Rand Building in Buffalo. 

Q. Are you local attorney for the Buffalo Broadcasting 
Corporation? A. Yes, my firm is the local counsel for the 
broadcasting company. 

Q. How long have you and your firm represented 

632 the Buffalo Broadcasting Corporation? A. Since 
about 1933. 

• • • 

Q. Do you know, and if so will you state what mod¬ 
ifications of the May 8, 1931, contract were urged 

633 and requested by the Buffalo Broadcasting Corpo¬ 
ration? A. May I refer to the contract as I state? 

The Examiner: Yes. 

The Witness: We attempted to change the word¬ 
ing of paragraph 4 (a) as to term of the contract so 
as to make it conform to a term of the license. 
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By Mr. Scott: 

Q. License of what? A. Of the broadcasting company,; 
and with renewals. We also attempted to make the para¬ 
graph (b) of the contract modify that so as to change the! 
wording, so as to the sole and exclusive use of the broad-j 
casting time. 

Q. So'it would comport with the practices under th^ 
contract ? A. So that it would actually comport with what 
had been the interpretation and practices between the pari 
ties. 

We also attempted to delete part of the time which wasj 
actually assigned under the contract. The time which was 1 
not used from 12 o’clock at night until six or seven o’clock; 
in the morning. 

• # * 

635 A. Yes. We also tried to change the contract so 
as to delete the right of the broadcasting companyj 

to sell time for commercial purposes— 

Q. You mean the Tabernacle from selling time for com-l 
mercial purposes. A. Yes. We also tried to change the 
wording of the contract so as to delete the right of the As-j 
sociation or Tabernacle to change to other stations owned 
by the Buffalo Broadcasting Company. 

We also tried to delete from the contract any reference! 
or right as to the reverter of a license, and also to try to 
change the provisions so as to delete the right of reverter 
as to real estate and to the equipment. 

I think those are the principal points which were 

636 the subject of our discussions. 

Q. Was any effort made by Buffalo Broadcastingj 
Corporation to cut down the actual hours reserved to thej 
Tabernacle? A. I think I so stated we attempted to cut! 
down those hours, particularly in reference to the hoursi 
from 12 o’clock midnight until 7 o’clock in the morning. 
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Q. Was any effort made to insert in a new contract the 
provisions—in the new contract provisions augmenting the 
provisions in section 5 of the contract of May 8, 1931, to 
provide for changes in broadcasting announcements in the 
event the art changed? A. There were efforts made to 
somewhat change the provisions that the broadcasting com¬ 
pany shall at all times observe the rules and regulations of 
the Radio Commission, and the radio license so as to mod¬ 
ernize that, as it were, and ajso include the changing and 
more modem practices which had developed since this 
contract was drawn. 

Q. Is there not a provision in Section 5 which reads that 
the corporation will observe the terms and provisions of 
the license from the Federal Radio Commission and other 
governmental authorities and all laws, regulations and 
rules now or hereafter established by the public authorities 
constituted to regulate radio broadcasting. A. Yes, there 
is that provision, and there are two other provisions along 
the same line in that paragraph. 

* • * 


733 LETTER, DATED FEBRUARY 25, 1943. 

(Copy) 

February 25,1943 

Reverend Clinton H. Churchill 
Churchill Tabernacle 
Buffalo, New York 

Dear Sir: 

In re: Docket 6324 and 6325 

This will advise you that at the reconvened hearing on 
the renewal applications of Stations WGR and WKBW 
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counsel for the Commission will request a further continu¬ 
ance in order to allow you sufficient time to produce what-| 
ever testimony you may desire. 

I 

Mr. Frank Scott, counsel for the Buffalo Broadcasting 
Corporation, advises that he may request time in addition 
thereto as to permit witnesses on their behalf to appear 1 
As soon as the date is fixed for the further hearing, you will 
be promptly advised. 

Very truly yours, 


T. J. SLOWIE, 
Secretary. 


DHD :gjc 
Copy:rc 
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LETTER, DATED MARCH 4, 1943. 

(Copy) 

CHURCHILL TABERNACLE 
Main Street, Near Utica 
Buffalo, New York 


March 4,1943 i 

Federal Communications Commission, 

New Post Office Building, j 

Washington, D. C. 

Your docket Nos. 6324, 6325. j 

i 

Gentlemen: 

I 

You have requested.me to be a witness as to certain facts 
upon the adjourned day of the hearing upon the applica¬ 
tion of the Buffalo Broadcasting Corporation for a renewal 
of Licenses for Stations WKBW and WGR. 

I 

i 

. i 

i 
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I shall, of course, comply with your request, but due 
to the fact that the hearing has been adjourned to April 
20th, which is in Holy Week, it will be most inconvenient, 
if not impossible, for me to come at that time, as I have 
many services to conduct as Pastor of the church during the 
entire week, and on Good Friday there will be three serv¬ 
ices, of which one will be broadcast. Easter Sunday is also 
the twenty-third anniversary of our church, and naturally 
special preparations will have to be made for the services 
on that day. 

I, therefore, would request that you arrange to have the 
hearing adjourned to May 5th, at which time I could arrange 
to be present at Washington for two or three days, if 
necessary. 

Very truly yours, 

i 

/s/ CLINTON H. CHURCHILL 
CLINTON H. CHURCHILL 

CHC :I 
Copy :rc 

742 LETTER, DATED MARCH 10,1943. 

(Copy) 

March 10, 1943 

Reverend Clinton H. Churchill 
Churchill Tabernacle 

Buffalo, New York. # 6324 

Dear Sir: 

Receipt is acknowledged of your letter of March 4, 1943 
stating that it would be most inconvenient for you to ap¬ 
pear in Washington on April 20, to testify in the hearing 
concerning the applications for renewal of Licenses for Sta- 
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tions WKBW and WGR, and request that the hearing be | 
adjourned to Wednesday, May 5, 1943. 

| 

The matter has been taken up informally with Mr. Frank | 
Scott, attorney for the Buffalo Broadcasting Corporation, 
and he states he will interpose no objection to the contin¬ 
uance. 

On April 20, the date to which the hearing recently has 
been continued, the dockets will be called and a motion of-! 
fered to continue the hearing to May 5, which will, no doubt, 
be granted. Unless you hear from the Commission to the | 
contrary, the hearing will be adjourned to May 5, as you j 
have requested. 

Very truly yours, j 

T. J. SLOWIE, I 

Secretary. 

DHD :gjc ; 

Copy :rc 

' i 
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793 EDWARD C. SCHLENKER, was called as a wit¬ 
ness by and on behalf of the Commission, and having 
been previously duly sworn, was examined and testified a^ 
follows: 

i 

I 

Direct Examination by Mr. Deibler: 

I 

Q. State your full name, please. A. Edward C. Schlenj- 
ker. | 

Q. Will you please state your occupation? A. Attoi^ r 
ney, New York State. 

Q. You are a resident of what place? A. 

York. 

Q. How long have you been there? A. 
ticed law since 1906. 


Buffalo, NeW 

I 

I have prad- 
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Q. Have you been representing any of the parties in 
this proceeding? A. My firm has been representing 
794 the Churchill Tabernacle in this matter since July 1, 
1940. 

• • • 

857 Q. Now, Mr. Schlenker, in this proposed arrange¬ 
ment that you had arrived at on August 29,1941, that 

you stated you had been discussing for quite some time with 
Garono, was there any reference to the right of reverter 
in the Church? 

Mr. Scott: Right of reverter to what—the prop¬ 
erty or the— 

Mr. Deibler: (Interposing) The property. 

Mr. Scott: Oh, yes. 

The Witness: You mean at the new site ? 

858 Mr. Deibler: That is right, at the new site. 

The Witness: Why, it was a collateral mortgage 
which could be foreclosed after a certain period of 
default, in the event that the Buffalo Broadcasting 
Corporation failed to perform its contract, but there 
was no lien or right on the license itself; just cover¬ 
ed the real estate and the personal property. 

By Mr. Deibler: 

Q. Well, now, further, did they have the right of re¬ 
verter in which it would revert to the Tabernacle in and 
to the site and the new equipment? A. It would, if the 
mortgage was foreclosed, but it was necessary to commence 
an action to foreclose the mortgage in the Courts after the 
period of default specified in the mortgage. 

Q. In other words, this agreement was a preliminary 
instrument which it was hoped would be executed between 
the Buffalo Broadcasting Corporation and the Churchill 
Tabernacle, in which the Buffalo Broadcasting Corporation 
would agree to give a mortgage on their equipment and 
property at the new site? A. The second contract. The 


first contract was the mortgage itself and the agreement 
with the Church that the Churchill Tabernacle would sign 
a release of all its rights of reverter in the old site 

859 after it obtained security on the new site. 

Q. And this agreement, in and of itself, would be 
such a reverter on either the license or the properties, 
would it? A. No, not a reverter. 

Q. In other words, you said that certain rights woulc. 
arrive in the Tabernacle in the event the Buffalo Broadj 
casting Corporation would not live up to its contract. Ai 
Yes. 

Q. What things did they have to perform under th^ 
arrangement? A. Well, they had to perform all the term^ 
of the May 8,1931, contract, excepting those which had been 
fully performed and were obselete, that is, make announce¬ 
ments as provided in the contract, broadcast the Tabernaclp 
religious services on Sunday as specified in the contract, 
and were to pay $150 a week to the Church during the term 
of the contract, and the mortgage was to be security fojr 
the performance of that contract. 

Q. So it was agreed between Garono and you, at least, 
that no reference would be made to the reverter of thp 
license? A. It was always agreed between us that there 
should be no lien or any rights in the church to obtain thfe 
license that would be issued the Station WKBW. 

Q. Was that in accordance with your views all along? 
A. I had written an opinion long before that that np 

860 person had a right, no licensee or other person had b 
right to create a lien or right of reverter on a lieens^ 

granted by the Federal Communications Commission with¬ 
out their consent. 

Q. Did Mr. Garono agree with you on that? A. Ye^, 
he did. 

Q. So you both agreed to leave out any such reference? 
A. Yes. It specifically provided that it was not to covqr 
that, so that there could be no question about it. 
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Q. Now, I asked you a while ago, this was not executed 
I am now going to ask you why. A. Mr. G-arono said Mr. 
Scott advised not to. 

Q. And do you know the why; any reasons? A. His 
assertion was that it might jeopardize the Buffalo Broad¬ 
casting Corporation’s applications with the Federal Com¬ 
munications Commission; that is the only reason that was 
reported to me. 

* * * 

867 Q. And then what happened? A. I had a con¬ 
ference with Mr. Garono with reference to the pro¬ 
posed modification of the May 8, 1931, contract and that 
was discussed pro and con and on November 4th I had pre¬ 
pared a final proposed contract between the Church and the 
Buffalo Broadcasting Corporation, and sent it to Mr. 
Garono with a letter. 

I submitted to him that form in duplicate of that pro¬ 
posed contract. 

868 Q. Is this it (indicating) ? A. The letter briefly 
stated that that is as far as the Church could go. 

Q. Is that the instrument you are referring to (Indicat¬ 
ing) ? A. Yes, photostatic copy. 

Q. What was the date on that, if any? A. That was 
November, 1942—blank date of November, 1942, but it was 
sent on November 4th. 

Q. Well, now, how did that differ from the former ar¬ 
rangement? A. Well, that was providing that the pro¬ 
grams to be broadcast by the Church was subject to all the 
rules and regulations of the Federal Communications Com¬ 
mission, or any other duly constituted Governmental au¬ 
thority having jurisdiction and any of the unused time of 
the Church may be used by the Buffalo Broadcasting Cor¬ 
poration for sustaining or non-commercial broadcasting. 

Q. Now, before you go further, who insisted that that 
go in there? A. Mr. Garono suggested there should be 
something in there. 
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Q. Did that tend to remove any obstacles that had. been, 
in the way? A. It was supposed to do so. 

Q. So that was one difference and distinction be- 

869 tween yourself and the others ? A. Yes. 

Q. Were there others? A. Yes. Paragraph % 

• I 

of this proposed contract amends paragraph 6 of the May 
8, 1931, contract. | 

Q. Does that provide, then, that the Broadcasting Com¬ 
pany give security on the new site and equipment to the 
Tabernacle? A. Oh, yes. 

Q. For the faithful performance of the contract? A. 
Yes. j 

Q. Well, it was up until this time, December, 1942, you 
thought they were still going to carry out the terms of the 
May 8,1931, contract, apparently ? A. No doubt about if ; 
yes. i 

Q. Save and except as you testified a while ago that 
those things had been fully performed? A. Correct; and 
Mr. Morey will be able to tell you which ones have been 
performed, so they are now obsolete. j 

Q. Well, who objected to this? A. Well, this contract 
of which you have the photostatic copy, which bears pencil 
interlineations, was the result of a conference had with 
Mr. Garono; after I submitted this contract, he suggested 
the amendment and which is interlined in pencil. He 

870 said that would be his suggestion as to the final con¬ 
tract. 

Q. Who; Mr. Garono? A. Yes. 

Q. It looked like you and he were in substantial agree¬ 
ment. A. Nearly. j 

Q. Except for pencil notations. A. We were agreed 
upon those, as his suggestion. j 

Q. Was this executed? A. No. 


I 
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871 Q- Now, what was that further matter, you said 
that was the only thing now that remained where you 

were involved in the negotiations with the Buffalo Broad¬ 
casting Corporation. A. Well, that was in reference to 
announcements to be made by the Broadcasting Company 
over Station WKBW. You asked me about that, what were 
the facts. 

Q. Well, what were, briefly, the facts there about it? 
A. Well, on September 30, 1942, the Buffalo Broadcasting 
Corporation wrote a letter, the original of which I have, 
asking the Church’s cooperation regarding'the scheduling 
of announcements, not only as to the number of them, but 
as to the length of them. 

They suggested—we had furnished them 200-word 

872 announcements as required by the May 8, 1931, con¬ 
tract, suggested that they were interfering with chain 

broadcast programs, and Mr. Lounsberry argued with me 
once, I think, that 125-word announcements took a minute 
and it was as effective as a 200-word announcement and 
that the time of the announcement, as used, interfered with 
the program and asked our cooperation. 

I took the matter up with Mr. Churchill and he told me 
to go over and negotiate myself. 

Q. So that, as a result of this arrangement, some an¬ 
nouncements that had been made, were reduced in number? 
A. Yes, on October 17th I went over to the office of Mr. 
Grarono and had a conference with Mr. Garono, Mr. Louns¬ 
berry, and Mr. Amidon, in which was arranged for the 
announcements which were to go on from that time, and we 
reduced several of them from 200 words to 125 words, and 
at that conference that day I suggested in view of the fact 
that we had been rather liberal with our concessions and 
cooperations, that I thought they ought to be willing to give 
one spot announcement of 15 words between programs as 
they might be able to arrange it without interfering with 
their regular broadcast. 
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Q. This was voluntarily agreed to by both sides, then? 
A. Yes, and Mr. Lounsherry said that he would have Mr. 
Amidon take care of it and if it was possible, they would be 
glad to do it, and so the following day Mr. Garono called 
me and stated that they would be able to give the 
873 Church some one-spot announcements on Thursday, 
Friday and Saturday, of each week, of 15 words. 
And I came back and dictated a letter for the Church tjo 
sign, addressed to the Buffalo Broadcasting Corporation, 
confirming the arrangements which we had made, as I have 
indicated in that letter, of which I furnished you a copy 
there. 

Q. So that the testimony that was had in the case, 
you have read and are familiar with, certain programs 
cut down or were cut, did not pertain to this; it was a 
untary arrangement to reduce the announcements on 
half of the Tabernacle? A. It was pursuant to 
ment. 

• « 

CROSS EXAMINATION: 

885 Q. Do you happen to know—and I don’t think 
there is any question about it, that in July of 
same year, having obtained all this material from us, tlfe 
Commission did send out a notice or issue a notice setting 
these applications for renewals for hearing, dated July 
1st, you know that the Commission set for hearing the 
application for renewal of the licenses for both WKBW 
andWGR? A. I can’t give you the date but I knew at the 
time that they had the notice out. 

Q. Well, that is what this hearing is about. A. I as¬ 
sume that is true, but I do not know the date from memory, 
there are so many dates. 

Q. That is the notice of July 1, 1942; I do not think 
there is any controversy about it. A. If that is the date, I 
knew about it; yes, sir. 

i 

j 




• • • 
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893 JOSEPH H. MOREY, was called as a witness for 
and on behalf of the Commission, and having been 

previously duly sworn, was examined and testified as fol¬ 
lows : 

894 Direct Examination by Mr. Deibler: 

Q. Mr. Morey, would you state your full name? 
A. Joseph H. Morey, M-o-r-e-y. 

Q. Are you the law-partner of Mr. Schlenker, who has 
just testified? A. Yes, sir. 

Q. Has your firm been connected with the Churchill 
Evangelistic Association, Inc., and the Churchill Tabernacle 
in this matter? A. Well, with the Tabernacle, yes. 

Q. The Tabernacle? A. Yes. 

Q. And you have represented them for about how long? 
A. Well, I think it was some time in 1940 they came to us 
with this situation. 

• • • 

903 Q. Now, what was the next thing that happened, 
Mr. Morey? A. Well, I then started an injunction 

action to restrain them from moving the station from the 
old site to the new site and served the papers and that did 
not come to anything. 

We, as a matter of fact—I think the starting of the suit 
was the result of some information which I received that 
they were then in the process of removing some of the 
equipment. After the action had been brought and we 
were getting ready to make a motion for an immediate in¬ 
junction, we found that practically everything had 

904 already been moved. It was no mis-information, I 
will say, from Mr. Garono there. It was from an out¬ 
side source that we received the information. 

So we felt that there was no advantage, particularly, in 
pressing that suit for the moment, and furthermore, Mr. 
Garono requested that the whole thing be held in abeyance 
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until later on; that they expected to get this license re¬ 
newed and then he thought it would all be academic. But 
it stays right where it is. 

Q. And that suit was never prosecuted to a decree? A. 
No. | 

Q. Did you receive assurance from Garono or others, 
did the company have anything to do with it not being 
prosecuted? Did you receive any assurance other than 
you said from Garono? A. Well, the one—I think the one, 
impelling reason was that we had always been assured 
verbally, although, by him before that time and afterj 
that time by both Mr. Garono and Mr. Lounsberry that the! 
Broadcasting Company proposed to live up to its May 8thj 
contract in every respect, and they proposed to see that alj 
the proper time we got the same sort of security on the newj 
station that we had in the old. That assurance had beenj 
given to us over and over again. 

Q. Was the agreement on behalf of both sides that th^ 
original right of reverter on the license was not to be 
905 made use of? A. We all agreed on that; Mr. Schlen- 
ker and 1 were satisfied that that reverter on th^ 
license in the original contract was absolutely null and void j 
that that was the effect of the Radio Act, and if there wa^ 
such provision included, it was, you might just as well say, 
waste of paper. You couldn’t use it. 

Q. No attempt was ever made? A. It was null and void 
and our feeling was that it was of no particular importance 
because we could not enforce it, and we all agreed that was 
to be eliminated in any arrangement that was made. 

Q. And was it? A. It was. 

Q. And was any attempt ever made to enforce it? Aj 
None whatever. 

Q. On either side, your side, or that of the Broadcast¬ 
ing Company? A. Well, the Broadcasting Company had 
no right to enforce it. It was all on our side and we would 
never have advised the Church or Mr. Churchill; in fact> 
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we advised the Church repeatedly that they had nothing 
they could enforce. We would never have attempted it. 

Q. Now, would you state what point or points then in 
these arrangements were objected to? A. Well I 

906 think, if I can put it broadly, they felt that to take any 
affirmative action, the Broadcasting Company, I think 

they felt that to take any affirmative action might put them 
in. a position with the Communications Commission where 
they would have stated to the Broadcasting Company “You 
have violated our rules, or you have got a construction 
permit here for this station and you are proceeding under 
it and you have got a new permit.” If they did anything 
in the interim, they would be subject to censure, and pos¬ 
sibly being put in a very difficult position with the Com¬ 
munications Commission. 

That was the main underlying reason, I think, as it ap¬ 
peared to us all through this. 

• • • 

907 Q. Then what'transpired? A. Well, then the 

908 Broadcasting Company and Mr. Scott wanted us to 
consider modification of the terms of the contract. 

We took the position right straight through that the con¬ 
tract had been approved by the old Federal Radio Com¬ 
mission, and that we didn’t want to make any substantial 
changes in that contract, and finally, in November, and this 
is this contract that I think was referred to by Mr. Schlen- 
ker, in November, 1942, we did agree to make some modifi¬ 
cations in that contract, and submitted a copy of it to Mr. 
Garono and said that that was as far as we could go. 

Q. That modification covered what subject matter? A. 
Well, I think Mr. Schlenker has testified to it almost better 
than I can. I can repeat it, if you like. I have not got the 
paper in front of me. 

Q. It was in regard to the programs being subject to 
the rules and regulations of the Commission and so on? A. 
Yes. 


• • • 
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Q. Was that in November, 1942? A. That was Novem-| 
her, 1942. 

Q. Then what transpired after that? 

I 

* * • 

909 Well, as I recall it, I was in Washington on some 
other matters—see if I have got a reference to that! 

date. 

I dropped in to see Mr. iScott and we had a little talk about 
it and he said that he was hoping to get somewhere with 
some of this and I told him that this contract, this last con¬ 
tract that we had submitted was all right, and I said, so to 
Mr. Scott, and he had discussed some of the phases of it 
with some gentleman of the Legal Staff, and I went over 
and had a little talk with a Mr. Walker—Is that the right 
name ? Attorney Walker, and I could not get any particular* 
information out of Mr. Walker, and Mr. iScott said, in effect, 
that he felt as a result of his talk with them that it wo 
be very inadvisable to do anything with the matter, that the 
matter might just as well go on to a hearing, that he didn’t 

i 

think it would be desirable to execute the contract. 

i 

• * • 

i 

910 Q. Did he object specifically to the amount of the 
payments? A. Well, he.didn’t object to the amount 

of the payments. 

Q. Did he object specifically to the amount of the pay¬ 
ments? A. Well, he didn’t object to the amount of tlje 
payments; no. But he had thrown that out on more than 
one occasion, that possibly there might be some agreement 
on that. 

I 

Q. The matter of the control over the programs or the 
broadcasting, what did he say on that? A. Yes, he thought 
that our contract was, as it existed, was not quit satisfac¬ 
tory, and was not quite explicit enough, that was the May 
8th contract. 
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We took the position with him that there was the express 
provision in the requirements of the present contract 
911 to observe and comply and conform with all of the 
rules and regulations of the Federal Communica¬ 
tions Commission and that certainly that required them to 
exercise whatever control they were bound to by law and 
that the contract was all right. 

Well, he thought that it ought to go a little farther and 
in that particular we put this clause in the last contract we 
submitted. 

Q. Making it— A. Making it a little bit more clear 
there in that respect, I would say. 

Q. In other words, did you provide substantially that 
all of the programs broadcast would be subject to the con¬ 
trol and review of the Communications Commission ? A. 
I would hate to quote the language exactly but as I recall 
it, they were subject to such control as might lawfully he 
required by the Commission or any other authority. 

Q. And a copy of it was to he submitted to the Commis¬ 
sion, was it? A. Yes. 

• • • 


922 REV. CLINTON H. CHURCHILL, was called as 
a witness by and on behalf of the Commission, and 

having been first duly sworn, was examined and testified 
as follows: 

Direct Examination by Mr. Deibler: 

Q. Will you state your full name, Reverend? A. Clin¬ 
ton H. OhurchilL 

Q. Where do you reside? A. Buffalo, New York. 

923 Q. Will you say what religious organization or 
organizations you are associated with? A. I am the 
pastor of the Churchill Tabernacle, which is an undenomina¬ 
tional free church, located at 1420 Main Street, Buffalo. 
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Q. Did yon receive a letter from the Commission about 
February 12, 1943, asking whether yon would come to 
Washington and discuss matters involved in this proceed¬ 
ing? A. Yes, I did. 

Q. And did you come? A. Yes, I did. 

Q. And did you confer with me on those occasions? AL 
Yes. 

Q. In regard to the relationship existing between the 
Churchill Tabernacle and the Buffalo Broadcasting Cor¬ 
poration? A. Yes. 

Q. Had you read the record before you came here? A. 
Yes, I had. 

• • # | 

933 Q. From what information you may have in your 

records or in your office, whatever it is. A. Why, 
the Church applied for—the Church started broadcasting in 
1925, the Association it was called then, over Station 
WMAK, and while broadcasting over that station, we ap¬ 
plied for a construction permit to build a radio station. 

That was granted and in 1926, Station WKBW was com¬ 
pleted and we started broadcasting all our services, the 
special broadcasts of a religious, social, educational nature. 
We did not use the station for commercial purposes. 

We were later granted a construction permit for a 5,000 
watt station—the first station was for 1,000 watts— and 
we were then granted a construction permit for a 5,000 
watt station either late in 1927 or early in 1928. I think 
it was late in 1927. j 

934 Q. Was that the Association? A. That was the 
Association; the Tabernacle was not in existent 

at that time, not until 1934. 

The station was completed and we went on the air with 
it in 1926, and continued broadcasting over it. 

In 1928, the spring of 1928, the Buffalo Broadcasting 
Corporation was brought into existence, because the Church 
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did not want to engage in commercial broadcasting, and at 
that time we were informed that it was not—we were ad¬ 
vised that it was necessary for the station to be on the air 
16 hours a day and have a well-rounded program which 
would include some things that the Church did not want to 
engage in, so the Buffalo Broadcasting Corporation was 
formed and the station was leased to Mr. Deyo and to Mr. 
Kittinger for a term of 99 years, first for the use of power 
only, which lease I do not think was operated under. 

And within a few months, under a lease for six-day time, 
the Church retaining its Sunday time, and having the facili¬ 
ties of the station furnished to it for the broadcasting on 
Sunday, and some announcements of services during the 
week. 

That was in 1928. 

And the Church operated under that or subsequent 
leases with the Buffalo Broadcasting Corporation, until the 
contract of May 8,1931, was entered into, when the Church 
sold the station to the Buffalo Broadcasting Corporation, 
x transferred the license, and took back a mortgage 
935 on the property as security for the performance 
of this contract. 

• * • 

939 Q. Now, taking up from about that time, Rever¬ 
end—cut this story short—was the technical opera¬ 
tion always carried on by the Buffalo Broadcasting Cor¬ 
poration’s technical staff? A. Excepting in the transition 
period, as I say. 

Now, for instance, when Station WMAK was purchased, 
their staff, their technical staff continued to carry on at 'that 
time, and WOR’s technical staff continued there, and 
WKBW’s staff continued, and it was really 1929 before 
things were ironed out and everything was— 

Q. (Interposing) Well, now, referring to the other sta¬ 
tion, WE.BW— A. (Interposing) The announcement of 
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the merger was made public in the middle of February, or 
thereabouts, in 1929. 

Q. Now, Reverend, at any time were any technical opera¬ 
tions, other than these stations in question here, carried 
on by the Association? A. At no time. 

Q. At no time was the technical operation of either one 
of these two stations carried on by the Association ; is that 
what you mean? A. The technical operation? 

940 Q. They did not employ or hire anyone? A. Why, 
in 1926, and 1927 and 1928, they did; they operated 
the station for three years; surely. 

The Examiner: Just a minute. 

Mr. Diebler, you have reference to after the for¬ 
mation of the Buffalo Broadcasting Corporation? 

Mr. Diebler: That is right. 

The Examiner: And the organization of the sta¬ 
tion by it? 

Mr. Diebler: That is right; that is what I meant. 

The Examiner: Now, predicate your question on 
that statement and ask a direct question. 


By Mr. Diebler: 

Q. Directing your attention to the time you said they 
were merged, take your statement from then on down, Rev¬ 
erend. A. After the transition period which I would say 

■ 

was about the beginning of 1929, the technical operation of 
the station was conducted by the Buffalo Broadcasting Cor¬ 
poration. 

Q. Now, talking about program operations, in the main, 
the programs were made by, supervised by, and conducted 
entirely by the staff of the Buffalo Broadcasting Corpora¬ 
tion, too, were they? A. Well, now, when was that? 

Q. From this time, from February, 1929, on. A. From 


that time on ? 

Q. Yes. A. All the programs, except those of the 
941 Church, of the Churchill Tabernacle. 




Q. Now, what programs were not? A. How? 

Q. What programs were not? Just briefly, what pro¬ 
grams were not made by the Broadcasting staff of the 
Buffalo Broadcasting Corporation? A. Well, the pro¬ 
grams that the Church put on the air or such programs as 
the Church sponsored; for instance, you want what we 
broadcast as a Church? Would you like some idea of what 
we broadcast? 

Q. No, I want a more direct answer to the question. 
You have given the organization. Now I want to cut down 
the time as well as you do so I would like to have you from 
this time on, February, 1929, not only the method of opera¬ 
tion concerning the technical side but also of the program 
side; the programs in the main were made by and broad¬ 
cast by the staff of the Buffalo Broadcasting Corporation, 
were they not? A. Everything except the programs of the 
Church, that is right 

Q. That is right. Now, what programs -were not made 
or broadcast by the Buffalo Broadcasting Corporation that 
did go out over W.KBW ? A. The programs of the Church¬ 
ill Evangelistic Association, later the Churchill Tabernacle, 
and such programs as they sponsored. 

942 Q. They are referred to in the record as broad¬ 
casts on Sunday; is that right? A. They are broad¬ 
cast on Sundays and some of them, we have had week-day 

I 

broadcasts, and our announcements during the week. 

Q. Now, how were those programs made and how were 
they broadcast; by the station of the Tabernacle? And also 
the Association? A. That is correct; yes. With— 

Q. (Interposing) Well, that is all right. I do not want 
any details on it. 

Now, next, was the habit there and from after February, 
1929, to 1934, when the Tabernacle was incorporated, or 
from February 1931 on down to date, was it the habit to 


submit those programs regularly to some member of the 
staff of the Buffalo Broadcasting Corporation? A. No. 

Q. Well, what was done? A. The programs were made 
and put on the air— 

Q. (Interposing) By the staff of the Association and 
Tabernacle? A. That is correct. 

Q. Now, in the main, what did these programs fall into 
in classification; some were sermons, weren’t they? A. 

Well, could I give it to you chronologically?! 

943 Q. Give it to me in your own words. A. AH right. 

Our first broadcast on (Sunday morning is from 

8:30 to 9:30. This is known as the King’s Morning Hour;! 
it is put on by a group called the Tabernacle Choristers 16 
people, 4 sopranos, 4 altos, 4 tenors, and 4 basso, augment¬ 
ed from time to time by special features, and in that group 
there are groups of duets and trios, and male quartette.! 
It is a light, cheerful program, the first program on the 
air on Sunday morning to carry the idea of the name that 
Sunday is the King’s Day, and it is the Bung’s Morning 
Hour, a cheerful program. 

During the program there is a prayer, not to exceed two 
minutes; and the testimony of a person actuaHy converted 
as the result of the Tabernacle Ministry, not to exceed five 
minutes. 

The rest of it is a musical program. That takes us to 9:30. 

At 9:30, to 10:00, that hour is put on by the Veterans of 
Foreign Wars. We have given them time over a period of 
thirteen or fourteen years, to be used at the present time 
as an Americanization program. They call it an Amer-i 
icanization program, and they put out information that 
comes to them from Washington that the Government wants 
broadcast. That is from 9:30 to 10:00 o’clock in the morn¬ 
ing- 

From 10:00 to 10:30, we broadcast for many years 

944 the Episcopal 'Service of the Air by the Episcopal 

Church. 
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That was followed by the broadcast of the International 
Sunday School Lesson from 10:00 to 10:30. 

At the present time that program is not on the air be¬ 
cause we are negotiating right now with the—with some¬ 
body qualified to put it on. 

We did not think that we had the person that would prop¬ 
erly put the program out, and at this particular time it 
is not broadcast.. 

From 10:30 to 10:45 we broadcast an address by Dr. Bob 
Jones, President of Bob Jones College of Cleveland, Ten¬ 
nessee, Christian College, founded on the fundamentals of 
the Christian Faith. 

At 10:45 we go on the air with our morning service of 
worship, strictly a service of worship, not of an evange¬ 
listic nature, comparable in every way with the service of 
the Methodist, Presbyterian, Episcopal, or Lutheran 
Church, scripture, responsive readings, choir, hymns, ser¬ 
mons. 

That service is usually signed off the air some time be¬ 
tween 12:15 and 12:30; perferably around 12:20 so that the 
people in the Church can have ten minutes to get out before 
—because of the noise that there would be—we go on with 
our organ melody hour from 12:30 to 1:30. 

We have the largest pipe organ in the city, one of the 
finest and outstanding organs, and organists of the 
country. 

945 That program has been broadcast for 17 years. 

It has been very popular, goes on the air at 12:30 and 
is signed off at 1:30. 

We have nothing to do with the time after 1:30 until 
7:00 o ’clock in the evening. We go on the air at 7:00 o ’clock 
in the evening with a gospel hymn sing. We have a very 
large choir. There are 168 people enrolled in our choir, 
which was organized in 1922 and has operated ever since. 

• • • 
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The gospel hymn sing goes on right informally into our 1 
evening evangelistic service, which is an evangelistic ser¬ 
vice in every sense of the word- We carry an Invitation 
over the air, and have for years. It continues to, on an 
average, 9:30 or 10:00 o’clock at night, large choir, con-* 
gregational singing, evangelistic sermon, the Invitation, 
and there has never been a week since we have been on the 
air that there have not been conversions to Christ as a result 
of that service. I consider it one of our outstanding pror 
grams. 

946 As a result of the broadcasting of that evening 
service, we start out in excess of 20,000 bible helps every 
year that are written in for, people who profess conversion 
or dedication of their lives to Christian service. 

We employ a very large staff for a church. In our mail¬ 
ing department are our letters received this year as a re¬ 
sult of our Invitations given and Christian work done, Jan¬ 
uary, February, March and April, have exceeded 850 ja 
week. Every letter is answered and every letter is signed 
personally by me. Every question is answered. Our Bible 
Helps are sent out free of charge and they are advised to 
join the church of their choice. 

During that period we have heard from Massachusetts, 
Maine, Virginia, Pennsylvania, New Jersey, New York, 
Connecticut, Vermont, Maryland, New Hampshire, North 
Carolina, South Carolina, Rhode Island, Illinois, West 
Virginia, Michigan, Georgia, Ohio, Delaware, District of 
Columbia, Bermuda, and these Provinces in Canada: On¬ 
tario, Newfoundland, Nova Scotia and Quebec. 

We had Easter Lilies on our pulpit Easter Sunday that 
were sent by air mail from Bermuda from a group of people 
who formed a congregation down there to listen in to our 
services. 

We go off the air with that program at 10:00 o’clock. 

Next, from 10:00 to 11:00 with our Back Home Hour. 
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We go on at 11:00 o’clock and continue now for an 

947 hour, to 12:00 or a few minutes thereafter. That 
program, up until the war regulations were put into 

effect, was an all-request program. We have a very large 
musical library, and until that time we claimed we could put 
on any gospel number that would be requested within three 
or four minutes, regardless of how old or how new; we 
publish our own song books. For this large library we 
keep three trunk lines busy in the office, as well as some 
that come in; people still write for requests, but with the 
war regulations, while the program is made up of request 
numbers no names are mentioned and no numbers broad¬ 
cast any particular time, and of course we do not say that 
the people are invited to send in request numbers. 

By Mr. Diebler: 

Q. Does that constitute the time used on Sunday? A. 
That constitutes the time used on Sunday. 

Q. Now, briefly, what other time do you have? Do 
you have certain announcements during the week? A. 
We have certain announcements during the week. 

Q. Just in a word now, what do they constitute? A. 
As a rule, the announcement of our Sunday services invit¬ 
ing people to the services. We broadcast 'every Good Fri¬ 
day night from 8:00 to 9:00 o’clock, a straight Good Fri¬ 
day Service. We broadcast every Thanksgiving Morning 
from 7:00to 9:00 o’clock a Thanksgiving Service, and every 
New Year’s Eve from 11:00 o’clock at night until 

948 6:00 o ’clock in the morning, an all-night broadcast in 
which we bring in the 'best available talent we can 

get from all over the country. We have the Tabernacle 
filled with people and the last New Year’s Eve I dismissed 
•the full Tabernacle at 6:00 o’clock in the morning. 

We have heard from as many as every State in the 
Union but one, on one broadcast, and every Province in 
Canada. 
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Q. Now, are these programs that yon have described 
typical and if so, for what period of time? A. These pro4 
grams are typical of onr regular services; our Back Hom^ 
Hour, and our Organ Melody Hour have been on the air foT 
16 and 17 years, with the possible exception of in the sum-t 
mer time, in July and August, when we might leave the 
Back Home Hour out to give our choir a rest for the sum¬ 
mer months, but they have been on the air as regular feaj 
tures for 17 years. 

The King’s Morning Hour has been on the air since 
1938. 

The other programs have been changed somewhat froni 
time to time. As I said, we broadcast an Episcopal Serf 
vice for several years for Dr. 'Crosby for the Church of the 
Good Shepherd. 

That was followed by the program of the International 
Sunday School Lesson. 

I would say that was about ten years old. There is 
nothing that I have testified to that is of recent originj. 
949 Q. Do you make time available to any other or r 
ganization than your own? A. We have made time 
available to the Catholic Church, Methodist Churclj, 
the Episcopalian Church, the Lutheran Church. In fact!, 
we have never refused any church or any public organiza¬ 
tion for any time that they have ever asked us for and we 
have never charged for it. 

Q. Now, are these matters submitted to the individual 
committee or a member of the staff in the Buffalo 
casting Corporation before any of these programs are 
on? A. What do you mean “submitted to”? There 
certain people who have charge of building certain 
grams and they are laid on my desk by Friday of 
week, a printed copy. So I know exactly what is going 
the air for Sunday by Friday night, or else Mr. 
is told Friday night and the last two programs are 
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oil my desk, and if there is any change to be made, why, 
then they have from then to Sunday to make them, some¬ 
thing that should not go on. I make the correction and it is 
given back to them. 

Q. Has there been any occasion of the Buffalo Broad¬ 
casting Corporation to refuse to broadcast any program 
for the Tabernacle or the Association? A. No. I think I 
should say in that respect, back in 1933 or 1934, some ten 
years ago, Mr. Kittinger, as set forth in this lawsuit, 
950 and some others connected with the Broadcast Com¬ 
pany got into serious controversy with the Church 
over contractual matters, pressure became very heavy for 
the Church and it was deemed feasible as we were broad¬ 
casting in the public interest to inform the public of the 
fact, and I delivered a series of lectures covering the 
facts. It was deemed advisable to do so, and the Broad¬ 
casting Company broadcast three of them and then they 
notified me that they would not broadcast any more so I 
hired another radio station for the next four broadcasts 
and broadcast them. 

Then things kind of iron themselves out and the Buffalo 
Broadcasting Corporation did broadcast the last two and 
since that time everything has been harmonious. 

The Examiner: I believe Mr. Diebler asked you 
if you submitted these programs to the Broadcasting 
Company for their approval prior to broadcasting. 

The Witness: We do not; no. 

Mr. Diebler: That is right. 

The Examiner: And never have? 

The Witness: That is right; no. 

The Examiner: Proceed. 

By Mr. Diebler: 

Q. Now, there is some testimony in the record that some 
programs were either cut short or rejected since 1933. Just 
briefly, now, Beverend, on that point, what programs, if 


any, were rejected or cut short, or were refused fot 

951 broadcast. I don’t want you to go into a lot of dej 
tail. A. To my knowledge, there have never beeh 

any. I do not know of any that have been cut short. I do 
not know of any that have been taken from the air. 

You brought to my attention a letter that you have therei 
I would just like to refresh my memory, the letter regards 
ing February 3, 1942. 

Q. Is that the one which is from Lounsberry to Churl 
chill? A. That is right. 

Q. What is that about? A. Well, he just says “Thi^ 
is a reminder of the Office of Censorship Regulation regard¬ 
ing weather broadcasts—we have been advised by that office 
where their regulation is so rigid that weather report^ 
cannot be broadcast even in an indirect manner. For inj 
stance, recently on our Sports Interview, one of the par} 
ticipants in a sports event at the Broadway Auditorium, 
adlibbed a comment along the following lines: ‘It is going 
to be a great event tonight and in spite of the bad weather^ 
it will be worth your while? We were immediately checked 
up on this and had to submit a complete report to the Offic4 
of Censorship in Washington and were advised that such 
broadcasting was in violation of their Regulation. 

“In view of this, we would appreciate your advising all 
parties at the Tabernacle, including musical directors, and 
anyone else who might speak before the microphone, 

952 that they too must not make any direct reference to 
weather conditions. Your cooperation will be apf 

predated.” 

Q. In other words, there were several instances in re} 
cent years, where the weather, some one had something t4 
say about it and they were warned that the weather was not 
to be mentioned? A. No, they were not; no. 

Q. It was brought to your attention? A. Well, the 
sports event; we had nothing to do with that, and he is 
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telling me what the Regulation is and putting it on some¬ 
body else. That is nothing that we had to do. 

I think I replied to this letter. 

Q. February 4th! A. Yes, that is my answer: 

“Dear Mr. Lounsberry: 

“I am in receipt of your letter of February 3rd 
regarding the Office of Censorship Regulation of 
Weather Broadcasts, and am today notifying all of 
our employees who have anything to do with our 
broadcasting that they are not, under any circum¬ 
stances, to make any reference whatever to the 
weather. We shall also give these instructions to all 
visiting speakers and musicians who occupy the 
Tabernacle Pulpit or have any part in our broad¬ 
casts. 

‘‘You can expect 100 per cent cooperation. 

953 ‘ ‘ Sincerely yours, 

“Churchill Tabernacle 
“Clinton H. Churchill. ,, 

Q. In other words, you understood as well as did others, 
that the weather was not to be mentioned! A. That is 
right. 

Q. Over your programs; and in fact, you had not men¬ 
tioned it, is that it! A. No, we had not mentioned the 
weather. 

Q. So no programs were taken off or censored because 
of the weather. There are a couple of letters here which 
deal with the subject matter of request numbers. Were 
any programs censured or deleted because of request num¬ 
bers! A. Well, now, just a minute, Mr. Diebler. 

You asked me if I thought I could—if I thought I got 
your question correct, as to whether or not up to Tuesday, 
or up to this time, rather, any mention of the weather had 
been made, and I said it had not, and that is correct. This 
is just notifying me of what to do and what not to do. 
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Now, I think I submitted to you another letter that we goti 
from the Broadcasting Company on the weather. The one| 
you asked me for that Mr. Lounsberry testified about. 

Q. Do you know what date that letter is! A. Yes; Ij 
think November 12, 1942. 

Q. I do not have any such letter as that, Novem- 

954 ber 12, 1942—November, 1942. What did that letter! 
deal with? A. A weather reference by the Rev. 

McKinney on November 12, 1942. 

Rev. McKinney was a guest preacher. Mr. Lounsberry 
asked me, just in a general way, what happened there. 

Q. Was it alleged that the Rev. McKinney’s program 
was deleted or censured or taken off the air? A. 1 think 
that— 

Q. (Interposing) Was it because of some reason or| 
other? A. Yes. 

Q. What really did happen there? A. Why, this Mr. 
McKinney was a guest speaker of the Tabernacle, and had 
been there for two weeks and three Sundays, and on the 
closing Sunday of his stay there he was just beginning his 1 
sermon and he congratulated the congregation on the fine 
turnout that morning regardless of the fact that the weather 
was so bad, and I immediately arose to my feet and said, 
“Doctor,” and he turned and said no more on the weather. 
I said “No more on the weather; it is against the law.” 

He said, “I beg pardon” and went on talking to the con-j 
gregation. 

Now, I think the testimony that you asked me about, you 
asked me if the program was taken from the air. I said 
not to my knowledge; that we had furnished a certi- 

955 tied copy of the certified log for that morning, show¬ 
ing that we were on the air. Now, if we were, I would \ 

not know it, or if we were off I would not know it; only the 
copy said we were on, I would not know whether we were | 
on or off. 
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Q. I have the logs here of three days. One is Novem¬ 
ber 5th, 1942, and I have another one of November 22nd, 
and November 26th and 29th. I show you one of those. 

• # * 

A. Well, I cover all the three Sundays. It is on one 
of these three because this covers the whole three and this 
was at the morning service and this log here says that we 
went on the air at 10:45 and we signed off the air at 12:15 
at that service. 

This one shows that we went on at 10:45 and we signed 
out at 12:00 noon, and this one says that we went on the 
air at 10:45 and were signed off at 12:15. Now, other than 
that I would have no way of knowing. 

• • 

956 Mr. Diebler: * * * could you check and find that 
they were or were not broadcast? 

The Witness : I could not answer that way, Mr. 
Diebler. I would have no way of knowing, only from 
the log as to "whether or not we were on the air. 

By Mr. Diebler: 

Q. Now, were there any other— A. (Interposing) I 
never was notified that we were not. 

Q. And. another, such as requested numbers, soliciting 
requested numbers, promising request numbers ? A. 
Yes. 

957 Q. Was that question raised by the Buffalo 
Broadcasting Corporation? A. Yes, that is right. 

Q. I will hand you a letter of February 5th,—February 
3, 1942, and ask you to explain what they are. A. Well, 
this letter of February 3rd, is directed to Mr. I. R. Louns- 
berry. It says it is from the Director of Censorship, at 
Washington, dated February 3, 1942. 
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“Attention of this Office has been directed to a pro- j 
gram over your station on Sunday, in which it was j 
stated that requests for the singing or playing of | 
hymns was both solicited and wanted and that names j 
of persons making such requests are regularly men- ! 
tioned in these programs. In the light of Section 2, 
paragraph A, of the Code of Wartime Practices for 
American Broadcasters, it will be appreciated if you 
will inform this office as to the specific manner in which 
this program is conducted, including a description of | 
the method in which requests are made and' honored. 

“Sincerely yours, 

“Stanley P. Richardson, 
Director of Censorship.” 

And this is a letter to Mr. Richardson, from Mr. Louns- 
berry, under date of February 5th, 1942: 

“Dear Mr. Richardson: 

I 

958 “This is in reply to your letter of February 3rd. 

“Prior to the receipt of the Code for the practices 
of American Wartime Broadcasters, it was the prac¬ 
tice of the program to encourage and honor both 
telephone and mail requests. 

“Immediately upon receipt of the Regulation, j 
telephone requests were discontinued, and in a les¬ 
sened manner, some mail requests were honored. 
However, this honoring of mail requests was done 
in full compliance with the code. 

“You are advised that recently a further step 
was taken and that at the present time the request 
number practice has been completely discontinued. 

“Yours very truly, 

. 

“Buffalo Broadcasting Corporation, 

“I. R. Lounsberry, 

“Executive Vice-President.’’ 
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Q. So then this does show an intent on behalf of the 
Tabernacle on Sundays, or as such times as it broadcasts, 
to comply with requests from the Buffalo Broadcasting 
Corporation, or from Washington Office of Censorship, 
and in mentioning the weather in broadcasts and request 
numbers. A. Most assuredly, in every' possible way. 

Q. I hand you another letter, of July 1942, in regard 
to a broadcast by you of a so-called telephone request 
959 number. A. Yes. 

Q. Will you explain that briefly? A. Well, this 
is a letter from the Broadcasting Company signed by Mr. 
Lounsberry to me, and says: 

“Dear Mr. Churchill: 

“I note you have already taken steps to comply 
with the Wartime Censorship Code, in regard to 
telephonic requests. However, yesterday, at 11:32 
a. m. it was announced by Mr. Sidel that ‘ request has 
just come in from the Deaconess Hospital for pray¬ 
ers for a Sister.’ 

4 ‘Immediately following this announcement the 
prayer was given just before the regular sermon. We 
will appreciate your bringing this matter to the at¬ 
tention of Mr. Sidel and all others.” 

This is a denial of the same, if I might explain. One of 
our constituents came to the Tabernacle Office on his way 
in for church and informed the office that a member of 
his family was not so well in the Deaconess Hospital and 
requested prayer and the request was transmitted to the 
pulpit and Dr. Sidel offered the prayer, no reason why he 
should not, for it was not a telephonic request; it was re¬ 
membering a member of our Tabernacle whom we knew, 
and knew the party who made the request in the office; had 
nothing to do with the telephone whatsoever and we never 
made any reply to the letter; there was not anything to re¬ 
ply to. 



960 Q. There was no question of violation there of 
any instruction? A. None whatever. 

Q. From Washington, about broadcasting? A. No in¬ 
struction that w~e have ever received. 

Q. I have some other letters or memoranda of letters, 
paragraphs of letters which were reference to so-called in¬ 
terruptions of your broadcasts. I will not go into them in 
any detail. But were there any such instances like that? 
A. Yes, there were, due to taking breaks. For instance, if 
people would call us and say the program was off the air 
and I took the matter up with Mr. Lounsberry and he wrote 
me back and said that I was correct, but that it was due to 

i 

technical difficulties and named them, what they were, and 
that they were watching as close as they could and would 
rectify it. j 

Q. Reverend, were these remarks that you have just 
given, would they cover fully any so-called delays or fail-j 
ures to broadcast programs or other missing broadcasts 
of your program that you know of? A. So far as I know, 
outside of technical difficulties, which may have happened, 
involving the broadcasting of programs, but generally our 
programs have all been broadcast, so far as 1 know. 

961 Q. It might appear from testimony already in 
the record that certain programs were deleted be¬ 
cause they w^ere censored. Do you know of any such pro¬ 
grams that were deleted because of that reason? A. I 
know of no programs being deleted. Of course, as to cen-i 
soring, whether he listens to the program or not, I would 
not know; I am on the other end of the operation. 

Q. I am referring to two more letters here, back in 1938, 
February 12th, from Mr. Lounsberry to you, and the sched¬ 
ule of broadcast on the same date, February 12, 1938. A. 
Yes. ! 

Q. Was that a voluntary agreement in regard to pro-! 
grams to be broadcast by you? A. That was voluntary, at 
my request. 
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Q. In -other words, there was not any attempt to refuse 
to broadcast certain specified programs ? A. Oh, no. No. 

I think Mr. Lounsberry and I had arranged, together at the 
Buffalo Athletic Club, regarding a schedule for the coming 
season, what we were going to use, so he could make his 
plans, and I suggested to Mr. Lounsberry at that time, told, 
him what our set-up was going to be. 

Do you want the letter, or do you want me to just— 

Q. (Interposing) No, that is enough. A. And I sug¬ 
gested to him that it would be a good thing if like a break 
between the morning service of 6, 7, 10 minutes 
962 and the broadcast of the next one and the previous 
service did not clear the period, that it be filled in 
with appropriate music of a high type, and he said they 
would be very glad to do that and he wrote me a letter to 
that effect, “Your suggestion to fill in with appropriate 
music from the Rand Building Studios at various times 
when necessary in order to obtain continuous service is 
very good and we are most willing to do this on the under- * 
standing, of course, that the filled-in service on our part 
is not to establish a credit of a like amount of time to be 
added to that which is already reserved for your use, nor 
is there to be any cash consideration between the parties 
for the time that is used.” 

And he signed it and I signed it as accepted, and we 
have been following that and operating that way since that 
time. That was February 12, 1938. 

Q. In other words, the arrangement was that that 
overtime that was reserved to the Tabernacle, that was not 
used would be filled in by them and when it was required by 
you and used by you, that was all right, and you got togeth¬ 
er in the light of that information and agreed to the broad¬ 
casting voluntarily. A. Well, we do that right along. From 
time to time there come shifts of broadcasting and we get 
in touch with them and tell them when the shift is going to 
take place. 
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Q. Now, there was another question along the 

963 line you might answer briefly in regard to borrowedj 
time; in what year was that, 1938? A. 1938. 

Q. Did that arise out of the voluntary agreement be-| 
tween you and Mr. Lounsberry, as you just stated, in 1938! 
here ? A. Sure. 

Q. This was a voluntary agreement for the use of time! 
in 1938, so that what happened in 1938 where time was! 
reserved to you folks and you did not use it it was to bej 
filled in by them? A. No, no. I want to get—Have yon 
got the date there? 

Q. This is on page 3 of your memo. A. You mean a| 
special contract for time that the—time with the Church 
dated May 3, 1938? 

Q. That is right. A. Well, that is time that the Church 
loaned to the Buffalo Broadcasting Corporation for Com¬ 
mercial purposes, and agreement to give it back to us when 
we want to use it. 

Q. So that does this sum up your negotiations witd 
Mr. Lounsberry in the matter of broadcasting of programs 
in your Association since you have been using WKBW % A. 
Generally speaking, I would say yes. 

Q. And you know of no instance where they notified 
you that the program should be deleted because they 

964 were censored by them? A. Only as I have explain^ 
ed here, during the period of that controversy. 

Q. Those are all the cases? A. Yes. 

Mr. Diebler: Those are all the questions that \ 
have, your Honor. 

The Examiner: You may cross examine. 

OEOSS EXAMINATION by Mr. Scott: ! 

Q. Dr. Churchill, Mr. Diebler’s question which may 
have led to the erroneous impression, which I want to cor¬ 
rect with you,— A. All right. 

Q. —in regard to church programs, you are rather 
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familiar in regard to church programs'? A. Yes, I think 1 
am. 

Q. It is not the custom, and never has been for the 
Broadcasting Station to attempt to censor a religious pro¬ 
gram, is it? A. I have never known the program from any 
church in our city being censored, never known of one. In 
fact, I know thev do not do it with the other churches that 

7 v 

broadcast any more than they do ours. 

Q. Now, since you are a witness for the Commis- 

965 sion, I will ask you this question: During the time 
that your Temple has been broadcasting over the 

Buffalo Station WKBW, there have been other, many other 
religious programs broadcast on Sunday in Buffalo? A. 
Oh, yes. 

Q. By the other stations? A. Yes, sir. 

Q. Do you know whether or not your religious program, 
based on investigations made by independent sources and 
by the Buffalo Broadcasting Corporation have been by far 
the most popular religious programs? A. I understand 
from every investigation that is made that ours has been 
the. most popular religious programs on the air and we 
watch it very closely. 

Q. Now, in regard to this fly speck, in a way, fly speck 
as to handling this weather report by this visiting clergy¬ 
man— A. Yes. 

Q. —you were even present there and attempted to 
interrupt him and prevent him from making the statement? 
The statement in itself would take how many seconds to 
have been made—four or five seconds? A. Not many. 

Q. Thereafter I think you said—and I want to get it 
right—you attempted to stop him, and I understood 

966 you to say you did not know whether the station had 
disconnected the service momentarily or whether it 

was not, that you were at the other end of the line and you 
do not know whether it was on the air or whether it was 
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not; but is there a possibility that they may have discon¬ 
nected that particular statement that he made and resumed 
the program and carried on the balance of the program ? Aj. 
That is a possibility; that I would not know. 

Q. No. A. Just as I explained to Mr. Diebler, I would 
have no way of knowing that. 

Q. I understood your statement and I wanted to maki 
it clear on the record. A. That is correct. 

Q. Because it was capable of being done. A. That is 
correct. ' j 

Q. Because, as a matter of fact, Dr. Churchill, the mi| 
crophone of your Tabernacle and the reception of it and the 
transmission of it from your Tabernacle to the Broad* 
casting Station is really supervised by whom? What I am 
trying to get at is whether or not the Buffalo 
Corporation has an engineer there to handle 

Q. The picking up? A. Yes, they have a man right 
there on the job. 

967 Q. Yes. A. I would just like to say for the 
benefit of Mr. Diebler, as well as all of you,— 

Q. And also the censor. A. —that if this second orj 
two that this man mentioned the weather had been takenj 
from the air, I would have been so thankful and it would 
have been entirely all right. We want to cooperate with 
the Government to the fullest extent, and if there was any¬ 
thing of that character that went on, we would be just asi 
anxious as the Broadcasting Company would be to check 
it. 

I 

Q. Yes. And how long did that program last, an hour 
and a half, that particular program? A. Well, it is right! 
here, anyway, that long. 

Q. In other words, it covered quite a period of time? 
A. Yes, anyway that long. 

Q. So that in making the report to you of the discon-! 
nection of this program, was it or was it not perfectly na-1 
tural for them to report to you that your program had been 


Broadcasting 
it? A. Yesj 
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broadcast on the air? A. Well, I would not know that, you 
know. All I know is wbat I get or would be surmising— 
what I would be surmising if I went into that. 

Q. I>oes the Buffalo Broadcasting Corporation also 
have every Sunday, when you go on the air, from 

968 that time, an announcer there, at the Tabernacle? 
A. Yes. 

Q. They have both an engineer and an announcer? A. 
That is correct. 

Q. And that has been the practice from the very time 
that the Buffalo Broadcasting Corporation has really had 
ownership of the Station? A. Generally speaking, but 
there have been times when they have asked us to do this or 
that, and there was a short time when we were broadcasting 
every morning and Mr. Amidon asked us if it would put us 
out, and we told him no, that we w’ould be glad to do it, and 
I think everything on that line has been that way; we have 
cooperated faithfully, and that is one point I am sure there 
isn’t any disagreement about. 

But as far as the technical operation of the station is 
concerned, picking up the program and putting them out 
over the air, it has entirely been done by the employees of 
the Buffalo Broadcasting Company. 

Q. The picking up and putting out over the air? A. 
That is correct. 

Q. Of your program? A. That is correct. 

Could I just say a word, Mr. Biebler, regarding the— 

Mr. Diebler: You are my witness. 

Mr. Scott: Yes, you may say a word. 

969 The Witness: All right. I would just like to say 
this, that our entire wrnrk, our church organization 
in 1922 began broadcasting in ’25 and built a radio 
station in 1926, that everything we had was worship, 
our worship service, our evangelistic, our ministerial 
program, we support fifteen ministers besides our 
regular work, and it is all built around radio. Our 
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radio work is 70 per cent of our ministry and that ! 
is proven by the fact that we have a membership in j 
our church of 1600 people, and we have a supporting j 
constituency of over 11,000. 

The average of the mail that we get, we employ 
8 people to answer the mail. We never turn down | 
a request, and everything that we have is built around 
radio. 

That is the fundamental part of our work. We 
were pioneers in it and we try to do it to the best of! 
our ability. 

* • * 


1006 I. R. DOUNSBERRY, was called as a witness by and 
on behalf of the Applicant, and having been first duly; 

sworn, was examined and testified as follows: 

Direct Examination by Mr. Scott: | 

Q. Mr. Lounsberry, when you were on the witness stand 
a month or so ago, you were requested to prepare certain 
exhibits. One of them was to show, over the period of years! 
from your log the exact amount of time reserved to the 
Tabernacle, the amount that was used, and who bought it. 
Did you prepare, or have prepared under your supervisionj 
and direction from the logs of the Buffalo Broadcasting! 
Corporation an exhibit to meet those requirements? A. 
Yes, I did. 

\ 

Q. Are these (indicating) the exhibits? A. That is the! 
report dated from 1938 to date. 

1007 Q. And how was it handled, by the year? A. 
Each folder is a complete record for the year that is 

specified. 

Q. 1932, or 1938? A. 1932. 

The Examiner: 1932 to 1942, both inclusive. 

The Witness: 1932 through 1942. 


i 
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Q. Have you examined those exhibits? A. Yes, I 
have. 

Q. Ho they truly, in your opinion, reflect what they 
purport to reflect? A. Yes, they do. 

1008 Mr. Scott: We offer them as Complainant’s Ex¬ 
hibit No. 23. 

* * • 

The Examiner: 0. K. they will be admitted. 
(Thereupon, the folders referred to were marked 
Complainant’s Exhibit No. 23-A to K, inclusive and 

received in evidence.) 

# • • 

CROSS EXAMINATION: 

1033 Q. You subscribe to the view that the programs 
of the Churchill organization not only should not, 

but have not been tampered with, limited or cut down, or 
censored, don’t you? A. No, we have shown direct evi¬ 
dence of having censored them on a number of occasions. 

Q. What would those occasions you are referring to be? 
A. In 1933, at times when, as Mr. Churchill himself today 
testified, why, we didn’t think that the type of broadcasting 
that he was putting out at that time met with general public 
interest and we did not make our facilities available to him 
for a few weeks. 

Now, again, we did cut the—this weather report that 
was discussed here today, our announcer and operator cut 
the circuit, and while Mr. Churchill apparently got up to 
stop the minister, to speak to him, the minister who 

1034 was making the error, our man cut the circuit; it 
was a momentary cut only for the time. 

Q. Are there any other instances besides this that you 
exercised the power to censor, do you know? A. No. 

Q. So his statement there was substantially correct as 
to the time? A. Yes. 

Q. Rev. Churchill’s statement. A. That is right. 

Q. And from the testimony of your folks, this censoring 
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will continue? A. We intend, under this contract, as long 
as this contract is in operation, if we desire to perform un¬ 
der it. 

Q. That factor does, in and of itself, preclude the op- j 
eration of WKBW, doesn’t it? A. It is service rendered I 
over the station and every service rendered over the sta¬ 
tion is, of course, rendered in the interest of the Tabernacle j 
and we have an indirect interest. 

Q. Sure. A. We have an indirect interest in the pro¬ 
gram service that they put out. 

Q. The same interest that I have as a listener, isn’t | 
it? A. Well, we have a service interest in which we 
1035 believe that, in the main, the service is of public in- | 
terest. 

Q. They are all fine public programs ? A. That is right. I 

Q. They are of interest, anyway. A. That is right. 

Q. So that those programs are not really broadcast 
by the Churchill organization in your behalf, are they? A. 
They are in the interest of the Tabernacle, just exactly as | 
a Lucky Strike program might be in the interest of selling 
cigarettes. 

Q. That is right. A. And I think, indirectly I think 
they have a measure of public service. 

Q. Well, is it still your view that the station is one 
that is operated solely for and in the benefit of the Broad¬ 
casting Corporation? A. Yes. 

Q. Well, do you think that you should ignore that fact 
that we are talking about if— A. (Interposing) Yes, our 
general service in the operation of the station, in fact, is in 
the interest of the Buffalo Broadcasting Corporation, our 
total service. 

i 

i 

i 
i 
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Applicant’s Exhibit No. 11. 

Call Letters, WKBW 
UNITED STATES OF AMERICA 
FEDERAL RADIO COMMISSION 


APPLICATION FOR CONSENT TO VOLUNTARY 
ASSIGNMENT OF RADIO STATION 

LICENSE 

(Submit in duplicate to District Supervisor of Radio in 
charge of District in which station is located. 

Swear to one copy) 


PART I 

(To he executed by assignor) 

(Date) May 8, 1931 

To the Federal Radio Commission: 

I hereby transfer and assign to (Assignee) Buffalo 
Broadcasting Corporation all my right, title, and interest 
in and to License No. 222, dated April 20, 1931, expiring 
on November 1, 1931, granted to me to operate the trans¬ 
mitter located at Amherst—City or town; New York State. 

I request that the Commission grant its written consent 
to the foregoing assignment. 

WKBW, INC. 

(Name of present licensee) 

By: Charles Diebold, Jr. 
President 

(Main Street, Buffalo, N. Y.) 

(Post Office address) 
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PART II 

(To be executed by assignee) 

1. Name of assignee* Buffalo Broadcasting Corporation 

2. Post Office address: State New York, City Buffalo, 

Street and number Rand Building 
1205 3. Citizenship United States of America ! 

4. State whether assignee is a corporation, partner¬ 
ship, or association: Corporation 

5. If assignee is a corporation, state— 

(a) Under laws of what State it is organized: New 
York 

(b) May one-fifth, or more, of capital stock be voted j 
by aliens or their representatives or by a foreign | 
government or representatives thereof? No. 

(c) Is any director or officer an alien? If so, state 
his name and position: No. 

(d) If assignee is a subsidiary, state name and ad¬ 
dress of parent company: Not a subsidiary 

(e) Whether stock is to be sold for purpose of rais- | 
ing money to operate station: No. 

6. State facts showing assignee’s financial responsibility! 
with respect to operation of station described in this | 
application: Application has on hand sufficient funds | 
to insure successful continuation of the service now con- j 
ducted by the Station. 

7. Is the assignee the representative of an alien or for-1 

eign government? No. 

8. Has the assignee, since February 23, 1927, been finally | 
adjudged guilty by any Federal Court of unlawfully | 

i 

monopolizing, or attempting unlawfully to monopolize, | 

_ I 

•If a corporation, state corporate name; if a partnership, state names 
of all partners and the name under which the partnership does business; 
if an unincorporated association, state the name of an executive officer, 
the office held by him and the name of the association. The same name i 
or names should be signed in the place provided at the end of applica- | 
tion, except that in the case of a partnership the application may be ! 
signed in the name of the partnership by one of the partners. 


I 

I 

I 
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radio communication through control of manufacture 
or sale of radio apparatus, exclusive traffic arrange¬ 
ments, or any other means, or of unfair methods of 
competition? No. 

9. State assignee’s relation to station (whether assignee 
is to be owner or lessee, and if not, nature of assignee’s 
interest in use and control of station) Owner 
10. If assignee is not to be owner, who is?- 

1206 11. Why will the operation of the station be in the 

public convenience, interest, or necessity? It has 
been in continuous operation, rendering excellent pub¬ 
lic service for over five years. Assignee is an experi¬ 
enced broadcasting company having ample technical, 
program and financial resources to render service of 
the highest order. 

12. (a) Does the assignee directly or indirectly own or 

control anv other radio stations? Yes. 

(b) State number, location, and call letters of such sta¬ 
tions: WGR, Amherst, N. Y. WMAK, Grand Is¬ 
land, N. Y. 

(c) Has assignee in the past directly or indirectly own¬ 
ed or controlled any other radio stations? Yes. 

(d) State number, location, and call letters of such 
stations: WKEN, Grand Island, N. Y. (now 
WHEN, owned by Edward H. Butler, trustee, etc.) 

13. The assignor’s most recent application for license is 
to be considered as part of this application and the 
truth of the statements therein contained is hereby re¬ 
affirmed by the assignee except insofar as the contrary 
expressly appears herein, and in the following par¬ 
ticulars: No exceptions. 

14. The assignee waives any claim to the use of any par¬ 
ticular frequency or of the ether as against the regula¬ 
tory power of the United States because of the pre¬ 
vious use of the same, whether by license or otherwise, 
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and requests that written consent be granted the as¬ 
signor to assign the license herein mentioned to him. 
15. The assignee, subject to the granting of such written 
consent, assumes all the obligations and agrees to abide 
by all the conditions imposed upon the assignor under 
the above-mentioned license, except that he shall not be 
liable for any act done by, or any right accrued or any 
suit or proceeding had or commenced against, the as¬ 
signor prior to said assignment. 

Note: The attached is a correct copy of the contract 
of assignment pursuant to which this application is 
filed. 

Dated this eighth day of May, 1931. 

BUFFALO BROADCASTING CORPORATION 
By: Irvine J. Kittinger 
President. 

(Name of assignee). 


Applicant’s Exhibit No. 12 

1208 THIS AGREEMENT, made May 8, 1931, by and 
between CHURCHILL EVANGELISTIC ASSO¬ 
CIATION, INC., hereinafter called ‘‘Association,’’ party 
of the first part, and BUFFALO BROADCASTING COR¬ 
PORATION, hereinafter called “Corporation,” party of 
the second part, both being New York corporations, having 
their principal offices respectively in the City of Buffalo, 
New York. 

WITNESSETH: 

WHEREAS, Association together with its subsidiary 
W.K.B.W. Inc., is the owner of a radio broadcasting sta¬ 
tion duly licensed by the Federal Radio Commission, au¬ 
thorizing it to use, for full time, call letters WKBW on a 
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wave length 204 meters or 1480 kilocycles with 5000 watts 
of power, its principal studio being located in Buffalo, New 
York, and its transmitter in the Town of Amherst, New 
York, on the property hereinafter described; and 

WHEREAS, the parties hereto have heretofore entered 
into certain agreements dated June 25, 1928, September 
5,1928, February 24,1930, September 19,1930, and whereas 
there also exists a memorandum dated December 6, 1930, 
proposing to modify said agreement of September 

1209 19, 1930, which memorandum has not been approved 
by said Association, and 

WHEREAS, the parties hereto now desire to cancel, 
annuli and revoke each and all of said agreements and said 
memorandum and enter into a new agreement fixing the 
lights and obligations of the parties one to the other. 

NOW, THEREFORE, in consideration of the sum of 
One and more dollars, each to the other in hand paid, and 
other good and valuable consideration exchanged, the re¬ 
ceipt whereof is hereby acknowledged, and in consideration 
of the mutual agreements herein contained, it is 

AGREED 

j 

1. That said agreements dated June 25, 1928, Septem¬ 
ber 5, 1928, February 24, 1930, September 19, 1930, and 
said memorandum of December 6,1930, are hereby declared 
null and void and of no binding force whatsoever upon the 
parties thereto. 

2. That Association has bargained and sold and does 
hereby grant and convey unto Corporation, its succes¬ 
sors and assigns, the following described property 

1210 for its own use forever, subject only to the condi¬ 
tions hereinafter set forth: 

(a) Radio broadcasting station WKBW and all the 
buildings, machinery and equipment thereof located on 
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the so-called Kittinger Farm in the Town of Amherst, 
Erie County, New York. 

(b) The broadcasting equipment, machinery, etc. 
heretofore located at the Tabernacle of the Association, 
Nos. 1420-1428 Main Street, Buffalo, New York, more 
particularly set forth in the schedule hereto annexed, 
marked “Exhibit A” and made a part hereof. 

(c) Ten acres of the said Kittinger Farm, more par¬ 
ticularly described in 11 Exhibit B’ 7 hereto annexed and 
made a part hereof, together with any and all improve¬ 
ments thereon. 


3. That Association will cause said W.K.B.W. Inc., to 
assign and transfer to Corporation all its rights under the 
present license from the Federal Radio Commission to use 
the wave length or channel and power heretofore granted 
to Association. 

4. (a) That the term of this contract extends from April 
28,1931 to September 5, 2027. 


(b) That during the term of this contract Associ- 
1211 ation reserves and shall have the sole, exclusive and 
absolute use and disposition of the period on Sun¬ 
days from 6:00 A. M. to 1:30 P. M., from 7:00 P. M. to 
10:00 P. M., and from 11:00 P. M. Sunday to 6:00 A. M. 
Monday for broadcasting and similar and related pur¬ 
poses. 


i 


5. That Corporation will pay all taxes and assessments 
for local improvements which are or may be levied or as¬ 
sessed against the property described in Paragraph Num¬ 
bered 2 above, and any and all improvements thereon, and 
also pay all license fees and all other legal charges of every 
kind, name and nature of any Federal State County, City, 
or other governmental body or agency during the term of 
this contract. 
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That Corporation will use its best efforts to maintain and 
operate said broadcasting station in a first class and effi¬ 
cient manner and will pay all the expenses of the mainte¬ 
nance and operation thereof. 

i 

That Corporation, at its expense, will make all necessary 
repairs, improvements or replacements to the buildings, 
machinery, equipment and appurtenances for said radio 
broadcasting station, to the end. that said station 

1212 shall be maintained by Corporation at a high stand¬ 
ard of efficiency, in comparison with other similar 

stations, and to make said station conform to all federal, 
state and local laws, rules and regulations. Corporation 
will maintain adequate fire, workmen’s compensation lia¬ 
bility and other insurance for the full protection of Asso¬ 
ciation. The loss, if any, payable for damage to the prop¬ 
erty shall be used by Corporation to restore the property 
damaged or destroyed. 

That Corporation will observe the terms and provisions 
of the license from the Federal Radio Commission or other 
governmental authority for said station and all laws, rules 
and regulations now or hereafter established by the public 
authorities constituted to regulate radio broadcasting. 

6. That Corporation will use its utmost efforts, in good 
faith, to secure the continuance of the present license, or, 
in lieu thereof, to secure a similar license of corresponding 
value and usefulness to the parties hereto during the term 
of this contract. 

That Corporation will pay all the expense of main¬ 
taining and operating said station during the period 

1213 hereby reserved for use by Association, to wit: On 
Sundays from 6:00 A. M. to 1:30 P. M., from 7:00 

P. M. to 10:00 P. M., and from 11:00 P. M. Sunday to 6:00 
A. M. Monday, and during said period Association shall 
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have the right to broadcast over said station without cost 
or charge to Association therefor. Any sales for commer¬ 
cial advertising purposes made by Association of the tim£ 
reserved to it hereunder shall be at the same rate charged 
by Corporation for corresponding hours. The term “witl^- 
out cost or charge to Association therefor” shall be deemL 
ed to mean that all facilities for broadcasting in a first clas& 
manner from its Tabernacle in Buffalo, N. Y., or at AssoL 
ciation’s election, from any studio of Corporation, shall b$ 
furnished to Association without cost or charge to Assof 
ciation, including the necessary apparatus, telephone lines^ 
power, operators, announcers and all other necessary help^ 
apparatus, equipment and facilities. 


1214 7. (1) That Association shall have the electioi| 

from time to time, in its discretion, to broadcast over 
any radio broadcasting station now or hereafter owned 
or controlled directly or indirectly by Corporation, includj 
ing Stations WGR and WMAK, as Association may desire 
to do in lieu of broadcasting over Station WKBW during} 

i o ! 


the period or any part thereof reserved herein to Associa 
tion without expense to it. 




(2) That Association shall have the right to determine 
at any time which of such stations it desires to broadcast 
over and the exercise of its discretion in the matter shal^ 
be final and conclusive on Corporation. • 


(3) That Corporation will take such steps or proceed-i 
ings as may be necessary or proper to cause any station 
owned or controlled by it to afford Association facilities! 
aforesaid according to the terms hereof. 


That the foregoing provisions shall be subject, however, 
to the following restrictions: 

(a) That Association will not exercise such right and 
privilege except on not less than six months written 
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1215 notice served on Corporation unless a shorter time is 
sufficient for Corporation to fulfill its commitments 

under existing- commercial contracts. 

(b) That notwithstanding anything herein contained 
to the contrary, Association shall have the right to change 
its broadcasting to any other station owned or controlled 
directly or indirectly by Corporation on shorter notice when¬ 
ever necessary to insure a continuance of its broadcasting 
in the event Corporation is unable to furnish broadcasting 
facilities over the station from which the change is to be 
made. 

8. (a) That Association shall have the right, under 
and subject to the provisions of the existing contract be¬ 
tween Corporation and the Columbia Broadcasting Sys¬ 
tem, Inc., to continue chain broadcasting on Sundays as 
now conducted bv it under the title “Back Home Hour” 
over the national chain of the Columbia Broadcasting Sys¬ 
tem, Inc., until November 30, 1932, and Corporation agrees 
to do all in its powder to cooperate in good faith to continue 
the right of the Association to Broadcast on a national 
chain after November 30, 1932. A copy of said existing 
contract between the Corporation and the Columbia 
Broadcasting System, Inc., consisting of the orig- 

1216 inal agreement and the letters supplementing, mod¬ 
ifying, and extending it, is hereto annexed, marked 

Exhibit “C” and made a part hereof. 

(b) That Corporation shall pay all expenses connected 
with the chain broadcasting of Association of its Back Home 
Hour, including line charges, instrumental and vocal musi¬ 
cal talent, conductor, arranger and all other necessary 
help or expense, up to and including August 31,1931. 

(c) That Corporation shall furnish for this purpose 
musical talent, both instrumental and vocal, satisfactory 
to Association, a conductor, arranger and all others needed 
to produce the program in a first class manner, and its en- 
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tire program department shall cooperate in the matter. 
Association shall make the selection of the musical talent, 
both instrumental and vocal, provided, however, Corpora¬ 
tion shall not be obliged to expend more than four hun¬ 
dred dollars ($400.00) per week for vocal and instrumen¬ 
tal musical talent at the cost price to it. Such cost price 
to be the actual compensation paid the musicians by Cor¬ 
poration. The programs shall be arranged by the Pro¬ 
gram Department of Corporation under the direction of an$ 
in cooperation with Association, to the satisfaction of As¬ 


sociation and the Broadcasting Chain. 


1217 


(d) That commencing September 1, 1931, and 
continuing during the remainder of the term of thi^ 
contract, Corporation shall furnish at its expense to Ask 
sociation, everything provided in the preceding sub-para¬ 
graphs “b” and “c” hereof, except the vocal and instru¬ 
mental musical talent and the line charges of the Bade 
Home Hour program to New York City. 


(e) That commencing September 1,1931, and continuing 
until September 1, 1936, Corporation shall pay to the AsL 
sociation the sum of Three Hundred Dollars ($300.00) weekk 
ly in advance, and thereafter the sum of One Hundred Fifj- 
ty Dollars ($150.00) weekly in advance during the remain^- 
der of the term of this contract, or until reversion of titl^ 
to Association of the property conveyed to the Corpora¬ 
tion pursuant to this agreement. Corporation, howevef, 
at its option, may in lieu of said weekly payments of On^ 
Hundred Fifty Dollars ($150.00) make a cash payment o^ 
sixty per cent (60%) of said aggregate One Hundred Fifty 
Dollars ($150.00) weekly payments for the unexpired 
term. 

(f) That in the event for any reason the “Back Hom$ 
Hour” of Association is not broadcast over the National 
Chain of the Columbia Broadcasting System, Inc., during 
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any week from the date hereof until and including August 
31,1931, then Corporation shall pay to Association the sum 
of Six Hundred Dollars ($600.00) in advance for every 
week which such Back Home Hour is not broadcast over 
said chain. 

1218 9. (a) That Corporation will cancel the existing 
debts of $18,000.00 due from Association to Corpo¬ 
ration and to the Marine Trust Company of Buffalo. 

(h) That Corporation will procure the release of Clin¬ 
ton H. Churchill from all personal liability as maker, en¬ 
dorser, guarantor or otherwise, for or on behalf of Cor¬ 
poration, to The Marine Trust Company of Buffalo. 

10. That Association shall have the right to have an¬ 
nouncements of its religious services, not over two hundred 
words in length, broadcast over the stations owned and/or 
controlled by Corporation on Thursday, Friday and Sat¬ 
urday nights of each week at three different times on all 
stations owned and/or controlled by Corporation at even¬ 
ing hours designated by Corporation but satisfactory to As¬ 
sociation. 

11. (a) That Corporation will broadcast organ music 
over station WKBW from the date hereof until June 1, 
1933, using for this purpose the Viner organ at the Taber¬ 
nacle of Association, and whenever said organ is so used 
(except at religious services) the name of Viner & Son 
shall be mentioned as the organ builders, and no other 
organ builders shall be mentioned over said station during 

said period. 

1219 (b) During said period from the date hereof 
until June 1, 1933, Association shall employ an or¬ 
ganist qualified to play said organ and his services shall 
be available to Corporation to play said organ one (1) 
hour per day during the term of the agreement at such times 
as will not interfere with the use of said organ and organ- 
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ist by Association. Corporation shall have such additional 
use of said organ and organist as shall be mutually agreej 
able to the parties hereto. 

(c) No person shall be permitted to play said organ 
without the consent of Association. 

i 

(d) Association has employed Carl Coleman as such 
organist commencing March 1, 1930. Mr. Coleman is sat¬ 
isfactory to Corporation. His salary is $3,000.00 per vear^ 
payable in equal semi-monthly installments of $125.00, td 
be paid by Association in the first instance, and four-fifth^ 
(4/5) thereof borne and repaid semi-monthly by Corpora^ 
tion to Association. 


(e) Should it be necessary at any time or from time t^ 
time during the term of this agreement to employ another 
organist to replace Mr. Coleman, or successive organists 
for that purpose, Association shall in every such case mak£ 
the employment, which shall be satisfactory to Corpora¬ 
tion. 

1220 (f) The compensation of every organist employ¬ 

ed hereunder, including all increases or decreases, 
shall be borne and paid by the parties hereto in the pro¬ 
portion of one-fifth (1/5) by Association and four-fifths 
(4/5) by Corporation. Payment of all such compensa¬ 
tion shall be made as provided in paragraph (4) hereof. ! 


(g) In case of the illness of such organist or his ab¬ 
sence on vacation or for any other good reason, Associatioii 
shall provide a satisfactory substitute who shall receive 
the same compensation, to be borne and paid by the parties 
hereto as hereinbefore provided. 


12. That this agreement shall not be valid and opera¬ 
tive until the following conditions have been fulfilled: 

(a) That the Federal Radio Commission shall approve 
the assignment of license provided for in paragraph 3 of 
this agreement . 
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(b) That the agreement of September 19,1930, between 
the parties hereto shall be and remain in full force and 
effect without modification until the consent and approval 
of the Federal Radio Commission has been obtained as 
herein provided and the conditions precedent set forth in 
paragraphs 9 (a) and (b) and in paragraph 13 (b) shall 
have been performed hereunder. 

13. (a) That the conveyance by Association of its 
property, both real and personal, as herein speci- 
1,221 fied, to Corporation is made only upon the express 
and unqualified condition that Corporation perform 
its obligations hereunder fully and completely. That in 
the event Corporation shall fail to carry out its obligations 
hereunder, all the right, title and interest in and to said 
property, both real and personal, including the Federal 
radio license for Station WKBW shall thereupon revert to 
Association, providing any such failure or default shall 
continue for thirty days after Association has given Cor¬ 
poration written notice thereof, which notice shall be suf¬ 
ficient if served either personally or by mail addressed to 
Corporation, Rand Building, Buffalo, N. Y. And Associa¬ 
tion shall have the right to re-enter upon and take posses¬ 
sion of the same and recover, not only the title and pos¬ 
session to said property, but likewise to recover damages 
for any loss caused to Association by reason of such default 
on the part of Corporation. That said right of reversion 
to Association of said property, both real and personal, 
including said Federal radio license, constitutes a part of 
the consideration of this transfer and conveyance and con¬ 
stitutes the first lien, encumbrance and charge upon all of 
said property and the title thereto. 

(b) That this agreement shall be recorded in the Clerk’s 
office of Erie County, New York, both as a deed and as a 
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mortgage, and the recording fees and mortgage tax shall 
be paid by the Corporation. 

14. That in the event the parties hereto are unable to 
agree npon the interpretation or construction of any of the 
provisions hereof or on any matter arising here^ 
1222 nnder, then the same shall be conclusively settled 
and determined by a majority of three arbitrator^ 
selected as follows: 

One to be named by Association, one by 
and the third by the two first so selected. If 
shall fail to name an arbitrator within ten (10) days afteij 
written demand therefor by the other party, or if the twol 
arbitrators shall fail within ten (10) days after appoint¬ 
ment to agree upon the third, then in either such case the| 
party desiring the arbitration may on ten (10) days’ writ-| 
ten notice to the other party make application at a Specialj 
Term of the Supreme Court in Erie County, New York,j 
for the appointment of such arbitrator or as the third ar-| 
bitrator, as the case may be, and any appointment so made! 
shall be valid and effectual hereunder. 

The arbitrators shall make their decision in writing rela-j 
tive to any matters submitted to them for arbitration with-! 
in thirty (30) days after submission of same, and shall de¬ 
liver forthwith a duplicate original thereof,to each party. 
The arbitrators shall be reasonably compensated at the 
equal joint expense of both parties hereto. 

. i 

In the event the decision of the arbitrators shall be inj 
favor of the Association and against the Corporation and 
determines the Corporation is in default for failure to per¬ 
form Its obligations hereunder, Association shall not have 
the right to re-enter upon and take possession of the prop¬ 
erty, premises and license hereby conveyed unless such de-j 
fault continues for thirty (30) days after service on the 
Corporation of a copy of the decision of the arbitrators. 


Corporation^ 
either party 
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Service thereof shall be sufficient if made either per. 
1223 sonallv or by mail addressed to the Corporation, 
Band Building, Buffalo, N. Y. 

15. That Corporation shall not assign, transfer, sur¬ 
render or otherwise dispose of the Federal radio license 
for Station WKBW without the written consent of Asso¬ 
ciation. 

16. That in the event Corporation adjudicated a bank¬ 
rupt, makes a general assignment for the benefit of credi¬ 
tors, or becomes unable from any cause to carry out the 
terms of this contract, then the right, title and interest in 
and to said property, both real and personal, including 
said Federal radio license, shall thereupon immediately 
revert, as above provided, to Association. 

I 

17. That this agreement shall be binding upon and inure 
to the benefit of the successors and assigns of the respec¬ 
tive parties hereto. 

IN WITNESS WHEREOF, the parties hereto have exe¬ 
cuted this agreement the day and year first above written. 

CHURCHILL EVANGELISTIC 
ASSOCIATION, INC. 

By Clinton H. Churchill, 

(Seal) , President 

Attest: 

Charles Diebold, Jr. 

Secretary 

BUFFALO BROADCASTING 
CORPORATION 
By Irvine J. Kittinger, 

(Seal) President 

Attest: 

George F. Phillips 

Secretary - - ' 
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1225 EXHIBIT “A” 

Radio broadcasting equipment heretofore at Churchill Tab! 
eraacle, #1420 Main Street, Buffalo, New York: 

1—6A 1000 Watt Western Electric Transmitter 
1—KS 5054 Motor Generator Set 
1—KS 5055 Motor Generator Set 

Complete set Vacuum Tubes for 6 A Transmitted 
Spare set “ “ “ “ “ 

1—Complete Water Cooling System for 6 A 

— -- 

Applicant’s Exhibit No. 19 

Bl-L-1530 

1260 File No. Bl-Z-1257 i 

Official No. 222 J 

Call letters W K B W 

■ 

UNITED STATES OF AMERICA j 

FEDERAL COMMUNICATIONS COMMISSION ! 

_ 

RADIO BROADCASTING STATION LICENSE 
Modified as of November 4, 1941 

i 

i 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and furL 
ther subject to conditions set forth in this license, the 
LICENSEE BUFFALO BROADCASTING CORPORAL 
TION is hereby authorized to use and operate the radio 
transmitting apparatus hereinafter described for the purl- 
pose of broadcasting for the term beginning November 4^ 
1941, and ending February 1, 1942. 

(3 a. m., Eastern Standard Time) 
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The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 1520 kc. 

2. With power of 50 kilowatts,* with an additional x x x 
watts from local sunrise to local sunset only. 

Antenna current 18.3 .amperes for 50 kilowatts; x x x 
amperes for x x x watts. 

Antenna resistance 149 ohms at common point. 

3. During the following period or periods of time: Un¬ 
limited time. 

4. Under the call letters WKBW. 

5. With the main studio of the station located at: Band 
Building, Broadway and Washington Streets, Buffalo, 
New York. 

The apparatus hereinabove authorized to be used and 
operated is located at: Big Tree Boad, Township of Ham¬ 
burg, New York. 

Lat. 42° 46' 04" North, 

Long. 78 50 39%" West. 

and is described as follows: WESTING-HOUSE, Type 50- 
HG, Broadcasting Transmitter. Direct Crystal Control. 
Last radio stage: two 25 kilowatt vacuum tubes for high 
level modulation (Westinghouse WL 895-B). Maximum 
rated carrier power output 50 kilowatts. The field intensity 
at night of WKBW measured at the monitoring points de¬ 
scribed on the attached sheet is not to exceed the following 
values: Point #1, 1300 mv/m; Point #2, 32 mv/m; Point 
#3, 77 mv/m; Point #4, 54 mv/m; Point #5, 35 mv/m; 
Point #6, 54 mv/m; Point #7, 61 mv/m; Point #8, 50 
mv/m; Point #9, 84 mv/m; Point #10, 151 mv/m; Point 
#11, 80 mv/m. Towers painted and lighted in accordance 
with the attached specifications. 

* Employing directional antenna day and night. Specifications for 
directional antenna attached. 
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The Commission reserves the right during said license 
period of terminating this license or making effective anyl 
changes or modification of this license which may be neces^ 
sary to comply with any decision of the Commission ren¬ 
dered as a result of any hearing held under the rules of 
the Commission prior to the commencement of this license 
period or any decision rendered as a result of any such 
hearing which has been designated but not held, prior to 
the commencement of this license period. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as| 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license,j 
render such broadcasting service as will serve public inter-j 
est, convenience, or necessity to the full extent of the privi-| 
leges herein conferred. 

This license shall not vest in the licensee any right toj 
operate the station nor any right in the use of the frequen-j 
cy designated in the license beyond the term hereof, nor! 
in any other manner than authorized herein. Neither the 
license nor the right granted hereunder shall be assigned 
or otherwise transferred in violation of the Communica¬ 
tions Act of 1934. This license is subject to the right of use 
or control by the Government of the United States con¬ 
ferred by section 606 of the Communications Act of 1934.[ 

Dated this 4th day of November, 1941. 

By direction of the 

FEDERAL COMMUNICATIONS COMMISSION,! 

Wm. P. Massing 

Acting Secretary . 

mfh 

(Seal) I 


i 
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i 

Applicant’s Exhibit No. 20 

This exhibit shows periods used by the Churchill Taber¬ 
nacle on each Sunday from September 7, 1941 through 
August 30, 1942 over station WKBW. The periods used 
on June 21,1942 are printed as an example: 


1303 PERIODS USED BY THE CHURCHILL 

TABERNACLE 

SUNDAY, June 21,1942 


8:30— 9:31 AM 
9:31—10:02 AM 
10 K)2—10:30 AM 

10:30—10:45 AM 
10:45—12:16 PM 
12:30— 1:30 PM 
7:00— 9:16 PM 
9:45—10.00 PM 

11 PM—1209 AM 


The King’s Morning from Tabernacle 
VFW Program (Tab) from studio 
Sunday School of the Air from 
Tabernacle 

Dr. Bob Jones (Tab)—transcription 
Morning Service from Tabernacle 
Organ Recital from Tabernacle 
Evening Service from Tabernacle 
Homer Rodeheaver (Tab)— 
transcription 

Back Home Hour from Tabernacle 


Periods Reserved 
6:00 AM— 1:30 PM 
7:00 PM—10:00 PM 
11 m PM— 6:00 AM 
Total 


Tirne Unused 
2 hours 44 minutes 
29 

5 51 

9 hours 4 minutes 


Hours Reserved Hours Used Hours Unused 

17 hrs 30 mins 8 hrs 26 mins 9 hrs 4 mins 


Applicant’s Exhibits No. 23A-23K 

These exhibits show (1) the Sunday programs and (2) 
the weekday announcements and programs of or for Church¬ 
ill Tabernacle for each year 1932 through 1942. The time 


115 


used on Sunday June 21, 1942 and the ann ouncements foir 
the week of December 29,1941 are printed as examples: 

2104 CHTJBCHILL TABERNACLE ! 


Sunday, June 21st, 1942 


Period 

Classifi¬ 
cation Total Time 

Time Used 

% % 
Used Unused 

Sponsor | 

(1) 7 hrs. 30 mins 

4 hrs — mins 

53 


Tabernacle 


46 mins 

10 


Others' 

i 

Sub-Total_ 

4 hrs 46 mins 

63 

37 


(2) 3 hours 

2 hrs 16 mins 

76 


1 

Tabernacle 


15 mins 

8 


Others 

Sub-Total_ 

2 hrs 31 mins 

84 

16 

| 

i 

(3) 7 hours 

1 hr 9 mins 

16 


Tabernacle 


— 

— 


Others 

i 

Sub-Total 

1 hr 9 mins 

16 

84 

i 

Total 17 hrs 30 mins 

7 hrs 25 mins 

42 


Tabernacle 

Total 

1 hr 1 min 

6 


Others 

i 

i 

| 

Gband Total . 

8 hrs 26 mins 

48 

52 

i 


OTHERS 



_L 

i 

Period 

Classifi¬ 
cation Minutes 


1 31 Veterans of Foreign Wars Not Sold 

1 15 Dr. Bob Jones (transcription) Not Sold 

2 15 Homer Rodeheaver 

(transcription) Not Soldi 
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2133 CHURCHILL TABERNACLE 

Week of December 29th, 1941 
but actually given in January 1942 

Announcement Service 

Number of 


Day 

Thursday 

Announcements 

4 

No. Words 

1—125 

Time 

Day 

Station 

WKBW 



1—125 

Night 




1—200 

Night 




1— 15 

Night 



4 

2—200 

Day 

WGR 



2—200 

Night 


Friday 

5 

1—125 

Day 

WKBW 



2—125 

Night 




1—200 

Day 




1— 15 

Night 



4 

2—200 

Day 

WGR 



2—200 

Night 


Saturday 

5 

2—200 

Day 

WKBW 



2—200 

Night 




1— 15 

Night 



4 

2—200 

Day 

WGR 



2—200 

Night 



Above announcements related to the coming Sunday 
Services at the Tabernacle 


Other Services 

None 


Commission’s Exhibit No. 5 

2211 FCC QUESTION NO. 4 

A schedule showing in brief form all broadcast time made 
available to Churchill Evangelistic Association, Church- 
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ill Tabernacle, or any party associated therewith, since 
July 1, 1934 under the provisions of the agreement dated! 

• May 8, 1931. Show separately for stations YV KB W and 
WGrR. 

2214 REPLY TO FCC QUESTION NO. 4 

Service rendered on WKBW as required by Paragra 

4 (b) and 6 of May 8, 1931 Agreement. 

Regarding the 6:00 AM to 1:30 PM time, this has beei^ 
used as follows: 

From July 1, 1934 to approximately January 1, 
1939, service rendered from 9:30 AM to 1:30 PM 
and from January 1,1939 to date, service rendered 
from 8:30 AM to 1:30 PM. i 

Regarding 7:00 PM to 10:00 PM, since July 1,1934 and 
to date, service has been rendered as follows: 

Start of service — 7:00 PM 

End of service — Variable, ranging from 9:00 

PM to 10 KX> PM. ! 

Regarding 11:00 PM Sunday to 6:00 AM Monday! 
since July 1,1934 to date, service has been rendered ad 
follows: 

From 11:00 PM to approximately 12 :00 midnightJ 
By mutual agreement, on New Year's Eve each yearj 
in lieu of the Sunday broadcast, service has been ren-| 
dered as follows: 

From 12:00 midnight and continuous until 6:0(^ 
AM. 

— 

I 

Service rendered as far as WKBW is concerned and 
as required by Paragraph 8(a) of the May 8, 1931| 
Agreement, was broadcast as a part of the time spe¬ 
cified above. 
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No service has been rendered on Station WGR except 
announcement service, which announcement service is 
required by Paragraph 10 of the May 8, 1931 Agree¬ 
ment. This announcement service rendered is described 
fully in Answer No. 6. 


Commission’s Exhibit No. 6 

2216 FCC QUESTION NO. 5 

A schedule showing in brief form all broadcast time made 
available to any party since July 1, 1934 at the request 
of Churchill Evangelistic Association, Inc., or Churchill 
Tabernacle under the terms of paragraphs 4(b), 6 or 7, 
of the agreement dated May 8,1931. Show separately for 
stations WKBW and WGR. 


PCC QUESTION NO. 5 

(the following tabulation shows time used by' 
other parties since July 1, 1934 and through 
February 1 , 1942). 

July 1,1934 9:30-10:00 AM Church of the Good Shepherd —studio WKBW 
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No service has been sold by the Tabernacle to any other 
party. Par. 6. 

No service described under Question 5 has been placed 
over station. Par. 7. WGR during this term. 

Contrary to the language of Paragraph 4(b), it has been 
the practice of the Buffalo Broadcasting Corporation to 
render continuous broadcast service throughout Sunday 
and when the Tabernacle services do not use the full time 
allotted, then the Buffalo Broadcasting Corporation carries 
on with adequate program service—such service not being 
identified as Tabernacle. 

Also, on Sunday October 8, 1939 and Sunday, October 6, 
1940, the Tabernacle service by agreement, was interrupted 
at 1:15 PM in order to permit station to start the World 
Series baseball games. Par. 4(b). 


Commission’s Exhibit No. 7 

2221 FCC QUESTION NO. 6 

A schedule showing in brief form all broadcast time made 
available since July 1,1945 to Churchill Evangelistic Asso¬ 
ciation, Inc., Churchill Tabernacle, or any party associated 
therewith under the provisions of paragraph 10 of the 
agreement dated May 8,1931. Show separately for stations 
WKBW and WGR. 


COPY 


2223 REPLY 

to 

FCC QUESTION NO. 6 

(The following tabulation shows the time used for announce¬ 
ments from July 1, 1934 to September 29, 1941. Generally 
speaking, this schedule was followed throughout the period 
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except that on occasions, some of the announcement ser-1 
vice, in the interest of better programming, was transfer- j 
red to other times. . j 

Day Night 

Thursday WKBW 9:59 AM 5:30 PM 7:30 PM 8:59 PM 

WGR 9:15 AM 5:30 PM 6:46 PM 9:59 PM 

Friday WKBW 9:59 AM 5:33 PM 7:30 PM 8:29 PM 

WGR 9:15 AM 5:30 PM 6:47 PM 9:59 PM 

Saturday WKBW 9:59 AM 5:44 PM 7:31PM 8:59 PM j 
WGE 9:15 AM 5:30 PM 6:47 PM 10:00 PM i 


2224 REPLY 

to 

FCC QUESTION NO. 6 (continued) 

(The following tabulation shows the time used for announce¬ 
ments since September 29,1941 and to date. On September ; 

29, 1941, extensive program changes were made and a new 
announcement schedule was agreed upon. At the request 
of Buffalo Broadcasting Corporation and in consideration 
of better programming, some of the announcement service | 
was reduced to 125 words. A 15-word announcement was 
added to the WKBW schedule at that time.) 

Day Night 45 Words 

_ 


Thursday WKBW 8:45 AM 2:59 PM 6:55 PM 10:44 PM 8:00 PM 

WGR 9:28 AM 5:15 PM 6:20 PM 9:05 PM 

Friday WKBW 8:45 AM 2:50 PM 10:44 PM 11:16 PM 7:30 PM 

WGR 9:35 AM 5:25 PM 6:20 PM 8:27 PM 


Saturday WKBW 9:28 AM 4:59 PM 6:55 PM 11:00 PM 
WGR 9:15 AM 4:35 PM 6:15 PM 7:28 PM 


8:55 PM 
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2227 Commission’s Exhibit No. 8 

CHURCHILL EVANGELISTIC ASSOCIATION INC. 

Main Street, Near Utica 
Buffalo, N. Y. 

May 3, 1932. 

Buffalo Broadcasting Corporation 
Rand Building 
Buffalo, New York 

Attention: Mr. I. R. Lounsberrv 

Gentlemen: 

This letter is in confirmation of the agreement made Feb¬ 
ruary 9th, 1932, between Mr. Deyo, Mr. Kittinger and your¬ 
self on behalf of the Buffalo Broadcasting Corporation, and 
Mr. Diebold and myself on behalf of the Churchill Evan¬ 
gelistic Association for the broadcasting time your corpo¬ 
ration owes and is to furnish our Association, without ex¬ 
pense, upon request, viz: 

125 hours of NIGHTTIME broadcasting (exclusive of 
program talent); 

100 hours of DAYTIME broadcasting (exclusive of 
program talent). 

It being understood and agreed, however, that in the event 
our Association requests the use of time which the Broad¬ 
casting Corporation is actually using at the time of such 
request, for the paid commercial use of a client, it shall be 
necessary for the Association to choose some other time 
or wait until the commercial contract then in force has ex¬ 
pired ; and that upon the expiration of such commercial con¬ 
tract, the Association shall have the right to elect to use 
such time. 
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It is also understood and agreed that our Association shall 
have the right at all times to make requests for the use of j 
time far enough in advance to insure the avoidance of con¬ 
flict with any commercial program; and that all time be- j 
ing used by the Association shall not be subject to cancel- j 
lation by the Broadcasting Corporation for any reason, 
except by written mutual consent. 

It is also understood that the hours from 6:00 PM to 12:00 j 
midnight are nighttime hours, and all other time daytime j 
hours; and that the nighttime hours are to be figured on a 
basis of two for one, as compared with the daytime hours. 

2228 If our Association elects to use any or all of the ! 

above named daytime hours for nighttime broadcast-1 
ing, all hours so used are to be deducted from the total day¬ 
time hours due the Association, on the basis of two hours l 
for every one hour so used. . . J 

And likewise, if our Association elects to use any or all of 
the above named nighttime hours for daytime broadcasting, 
all hours so used are to be deducted from the total nighttime 
hours due the Association, on the basis of one-half hour for j 
every hour so used. 

In other words, one nighttime hour is worth two daytime j 
hours, and one daytime hour is worth one-half of nighttime 
broadcasting; and the Churchill Evangelistic Association! 
has the right to elect which time it will use. 

It is understood and agreed that the broadcasting time, 
service and facilities covered by this agreement is in addi¬ 
tion to all the time, service and facilities which the Buffalo 
Broadcasting Corporation has agreed to furnish to the j 
Churchill Evangelistic Association under the terms of the | 
contract entered into between the two corporations on May 
8th, 1931. 
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It is further understood and agreed that all of the terms 
and conditions of the above named contract of May 8, 1931, 
are to govern the broadcasting covered by this agreement. 

Sincerely yours, 


CHUECHILL EVANGELISTIC ASSOCIATION INC., 

By (Signed) Clinton H. Chubchill 

Above agreement approved 
Buffalo Broadcasting Corporation 
By I. R. Lounsbrrry 
Executive Vice President 


May 12,1932. 



copy 

from original 
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ANNOUNCEMENT SERVICE SUPPLIED CHURCH¬ 
ILL TABERNACLE IN ACCORDANCE WITH LET¬ 
TER OF MAY 3, 1932 IN ADDITION TO THAT RE¬ 
QUIRED UNDER MAY 8th, 1931 AGREEMENT. 

July 1 y 1934 — February 1,1942 


WKBW WGR 


November 

27, 

1934 

4 

4 

November 

28, 

1934 

4' 

4 

December 

17, 

1934 

3 

3 

December 

19, 

1934 

3 

2 

December 

21, 

1934 

5 

2 

November 

25, 

1936 

2 

2 

May 

13, 

1938 

2 

2 

October 

14, 

1938 

5 

4 

October 

15, 

1938 

5 

4 

November 

10, 

1938 

4 

4 

November 

11, 

1938 

4 

4 

November 

12, 

1938 

4 

4 

November 

24, 

1938 

3 

3 

December 

23, 

1938 

4 

3 

December 

24, 

1938 

4 

4 

December 

30, 

1938 

4 

3 

December 

31, 

1938 

4 

4 

November 

21, 

1939 

5 

4 

November 

22, 

1939 

5 

5 

October 

19, 

1940 

6 

3 

November 

19, 

1940 

p* 

0 

5 

November 

20, 

1940 

6 

5 

December 

14, 

1940 

4 

4 

December 

30, 

1940 

3 

4 

December 

31, 

1940 

4 

4 

January 

6, 

1941 

3 

3 

January 

7, 

1941 

3 

2 

March 

26, 

1941 

3 

3 

March 

27, 

1941 

2 

2 

March 

28, 

1941 

1 

1 

May 

2, 

1941 

2 

5 

August 

4, 

1941 

3 

2 
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August 5, 1941 
November 17, 1941 
November 18, 1941 
December 8, 1941 
December 13, 1941 
December 29, 1941 
December 30, 1941 
December 31, 1941 


WKBW WGR 


3 

7 

7 

7 

3 

6 

6 

5 


3 

6 

6 

7 

6 

6 

6 

6 


January 12, 1942 

January 13. 1942 

January 14, 1942 


5 6 

6 6 

5 6 
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Commission’s Exhibit No. 9 

BUFFALO BROADCASTING CORPORATION 
“The Voice of Buffalo” 

Operating Radio Stations 
WKBW WGR 


Rand Building, Lafayette Square 
Buffalo, N. Y. 

February 9,1932 


Churchill Evangelistic Association 
1420 Main Street 
Buffalo, New York 

Attention: Mr. Clinton H. Churchill, President 
Gentlemen: 

In accordance with the understanding of this morning, we 
are submitting to you herewith for your approval, a new 
schedule for the broadcasting of announcements relative 
to services of the Churchill Tabernacle: 


THURSDAY 


FRIDAY 


SATURDAY 


This schedule to be effective commencing Thursday, Feb¬ 
ruary 11, 1932, and to continue until changed by mutual 
agreement between the parties hereto; and in accordance 
with the terms of the contract of May 8,1931. 

I 

Very truly yours, | 


BUFFALO BROADCASTING CORPORATION 

( s) I. R. LoUNSBEERY 

Executive Vice President 

Above schedule approved, 

Chxtbchill Evangelistic Association 
By (s) Clinton H. Churchill 

February 9,1932 President j 
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2528 BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 


Applications 

of 

BUFFALO BROADCASTING CORPO¬ 
RATION, Buffalo, New York, for Re¬ 
newal of the Licenses (Main and Auxili¬ 
ary) of Radio Stations WKBW and 
WGR. 


Dockets 
V No. 6324 
No. 6325 


Petition for Intervention 

To the Federal Communications Commission: 

The Petitioner, Churchill Tabernacle, respectfully shows: 

1. Petitioner is a religious corporation, organized and 
existing under and by virtue of the laws of the State of 
New York, having its post office address at 1420 Main 
Street, Buffalo, New York. 

2. Buffalo Broadcasting Corporation, hereinafter desig¬ 
nated and referred to as “Applicant” is a business corpo¬ 
ration, organized under the laws of the State of New York, 
and engaged in the business of maintaining and operating 
radio broadcasting stations, particularly Stations WKBW 
and WGR. Its post office address is Rand Building, Buffalo, 
New York. 

3. Applicant purchased Station WKBW from the 
Churchill Evangelistic Association, Inc., the predecessor 
in interest and assignor of your Petitioner, and became 
the owner thereof under a contract dated May 8th, 1931 
(on file with your Commission). Said contract provided 
for the payment of the purchase price in the form of de- 
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ferred payments, and by the reservation for the nse of the 
said Churchill Evangelistic Association, Inc. and your Peti¬ 
tioner, its said assignee, of certain hours for broadcasting 
over a long term of years. The term of said contract has 
not expired, and the said contract remains in flail 
2529 force and effect, and the rights of said* Churchill 
Evangelistic Association, Inc. thereunder are nbw 
and have for many years past been vested in your Peti¬ 
tioner. 

4. This proceeding is upon the applications of the Buf¬ 
falo Broadcasting Corporation for renewals of the license 
for said Station WKBW, and also for Station WGR, owned 
and operated by it at the same location. 

5. On or about July 1st, 1942 your Commission desig¬ 
nated certain matters for hearing upon the above men¬ 
tioned applications—among other matters, to obtain full 
information respecting the relationships existing between 
the Applicant Licensee, Buffalo Broadcasting Corporation, 
and your Petitioner; to examine the provisions of the agree¬ 
ment between the licensee and your Petitioner, and various 
other matters affecting the interests of your Petitioner, j 

i 

6. Thereafter the hearing was had, testimony taken jof 
various witnesses, and documentary evidence introduce^; 
and the hearing adjourned to a later date. 

7. Pending this adjournment, at the request of your 
Commission, received about February 12, 1943, Reverend 
Clinton H. Churchill, the Pastor and President of Peti¬ 
tioner, went to Washington, conferred with counsel for the 
Commission, and gave him whatever information he desired 
with respect to the history of the Stations WKBW and 
WGR, and the relationships between the Churchill Evan¬ 
gelistic Association (the predecessor of your Petitioner), 
your Petitioner and the Buffalo Broadcasting Corporation, 
the various contracts between the said parties, and the 
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extended negotiations which have been had between the 
Buffalo Broadcasting Corporation and your Petitioner, 
which began immediately following the application for a 
construction permit for a new Station by the BBC and 
continued up to about the time when these cases w^ere set 
foj hearing. At the request of counsel for the Corn- 
2530 mission, Messrs. Morey & Schlenker, the attorneys 
for your Petitioner, also went to Washington and 
conferred with counsel for the Commission, and furnished 
copies of all documents requested by counsel for the Com¬ 
mission, and gave him full information with regard to all 
of said matters. 

8. Thereafter, at a continuance of said hearing in this 
proceeding, before the Examiner, P. W. Seward, on May 
5th and May 6th, 1943, at Washington, D. C., at the request 
of the Commission and its counsel, Reverend Clinton H. 
Churchill, the Pastor and President of the Board of Trus¬ 
tees of your petitioner, and Eward C. Schlenker and Joseph 
H. Morey, your petitioner’s attorneys, attended the hear¬ 
ing, and were sworn in as witnesses and testified before 
the Commission extensively with respect to the matters 
above referred to. That the hearing was then closed, and, 
as your Petitioner is informed and verily believes, the 
Examiner has not yet filed his Report. 

9. The religious services and educational, social and 
religious programs of the Churchill Evangelistic Associa¬ 
tion, Inc. and its successor, your Petitioner, have been 
broadcast over the said Station since 1926, and since May 
8th, 1931 have been continued to be broadcast over the said 
Station under the said contract. The programs broadcast 
by your Petitioner are and always have been very fine 
public programs of great value to the community. The 
Church has a large staff, and the entire work and services 
of the Church have been built around and adapted to the 
radio. The radio work is 70% of its ministry. During 
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the first four months of 1943, for example, the letters re¬ 
ceived as a result of the broadcasting of such religious 
programs, exceeded 850 a week. Such letters came froiin 
most if not all of the New England States, Atlantic Stated, 
Southern Atlantic States, Bermuda and various provinces 
of Canada. This Church has a membership of 1,600, and 
a supporting constituency of over 11,000. 

2531 10. The continued broadcasting of the religious 
services and educational programs by Petitioner 

over Station WKBW, provided by the said contract, is in 
the public interest, as shown by the character of the pro¬ 
grams, the length of time such services have been broad¬ 
cast over this Station, and the great extent and number 
of the radio listeners. 

I 

11. Your Petitioner submits that it represents the pub¬ 

lic interest, that it is vitally, interested in the granting of 
the pending applications, and that it is vitally interested 
in the various questions which affect it which were before 
the Examiner on the Hearing. | 

12. Petitioner hereby ' refers to all the proceedings, 
heretofore had herein, including the record, evidence and 
exhibits before the Examiner in this proceeding, and to all 
of the proceedings had in the proceedings before the Com¬ 
mission, entitled: “In re Application of Buffalo Broad¬ 
casting Corporation, Buffalo, New York, for Construction 
Permit, File No. B1-MP-B51, ,, and with the same fdrce 
and effect as though inc6rporated herein and made a part 
hereof. 

i 

WHEREFORE your Petitioner asks that your Petitioner 
be permitted to intervene in the said pending proceeding 
above mentioned for the issuance of a license to the appli¬ 
cant for Station WKBW, and to file Exceptions to such of 
the Findings or Conclusions of the Examiner, if any, 

2532 as your Petitioner may deem to be prejudicial to it 


i 
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or to the public interest; to participate in the oral 
argument, if any; to file a Brief; and for such other and 
further relief in the premises as may be proper. 

MASON, SPALDING & McATEE, 
By /s/ Camden R, McAtee 

Attorney for Churchill 
Tabernacle , Petitioner . 

Of Counsel: 

Mosey & Schlenker, 

Buffalo, New York. 


Order 


2536 Before tbqe 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, 25, D. C. 


In re Applications of 
BUFFALO BROADCASTING 
CORPORATION, Buffalo, New 
York, 

For the renewal of the main and 
auxiliary licenses of Stations 
WKBW and WGR. 


Dockets Nos. 
6324 and 6325. 
File Nos. Bl-R-222 
and Bl-R-223. 



The Commission having under consideration the petition 
of Churchill Tabernacle for leave to intervene in the above 
entitled matter for the purpose of filing exceptions to the 
Proposed Findings of the Commission, if deemed neces¬ 
sary; making an appearance at the oral argument on the 
Proposed Findings, if any is held; and submitting a brief. 
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IT IS ORDERED, This 17th day of Angnst, 1943, that 
the petition, BE, AND THE SAME IS HEREBY GRANj?- 
ED. 

BY THE COMMISSION, Paul A. Walker, Commissioner. 

I 

T. J. SLOWIE, 
Secretary. 


Decision 

2716 Before the 

FEDERAL COMMUNICATIONS COMMISSION I 

i 

Washington, D. C. 

i 
i 

i 

B-217. | 

Docket Nos. 

6324 and 6325. 


Appearances 

* 

Frank D. Scott and Ben S. Fisher, Washington, D. C. on 
behalf of the applicant; Camden R. McAtee, Washington, 

D. C. on behalf of Churchill Tabernacle, intervenor; David 

j 

H. Deibler, Washington, D. C. on behalf of the Commission. 

DECISION. ; 

FINDINGS OF FACT 
These Proceedings 

1. These proceedings arose upon the applications of 
Buffalo Broadcasting Corporation for renewal of licenses 


In re Applications of 
BUFFALO BROADCASTING 
CORPORATION, Buffalo, New 
York, 

For renewal of licenses (main 
and auxiliary) of Radio Sta¬ 
tions WKBW and WGR. 
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for the operation of Stations WGR and WKBW, Buffalo, 
New York. Station WGR operates on the frequency 550 
kc, with power of 5 kw day and 1 kw night, unlimited time, 
using a directional antenna at night, and is affiliated with 
the Mutual Broadcasting System. Station WKBW oper¬ 
ates on the frequency 1520 kc, with power of 50 kw, unlimit¬ 
ed time, using a directional antenna both day and night, 
and is affiliated with the Columbia Broadcasting System. 
Both stations are operated as a joint enterprise and use the 
same transmitter house and studios. The same technical, 
program, and administrative staffs serve both stations. 

2. The applications for renewal of licenses were desig¬ 
nated for hearing on May 26, 1942, and hearings were 
held on January 19, 20, 21, 22; March 1, April 20; and May 
5 and 6, 1943; on the following issues: 

(1) To determine the qualifications of the applicant to 
continue the operation of Stations WKBW and 
WGR. 

(2) To determine the existence, nature, extent and effect 
of any agreements or understandings, written or 
oral, which involve control, ownership, or operation 
of Stations WKBW and WGR. 

2717 (3) To obtain full information respecting the rela¬ 

tionships existing between the licensee and the 
Churchill Tabernacle. 

(4) To examine the provisions of the agreement between 
the applicant and the Churchill Tabernacle, especial¬ 
ly as to any rights which the said Churchill Taber¬ 
nacle may reserve to itself or attempt to reserve to 
itself in the licenses for Stations WKBW and WGR. 

(5) To obtain full information respecting the sums of 
money paid by the licensee to the Churchill Taber¬ 
nacle under the terms of its agreement with the lat¬ 
ter. 


137 


i 


(6) To determine the manner in which such payments 
were accounted for by the licensee in financial re¬ 
ports submitted to the Commission. 

(7) To determine whether the financial reports submitj- 
ted by the licensee in response to Sections 15.11 (for¬ 
merly in force and effect) and 1.361, Federal Com¬ 
munications Commission Rules, have at all times 
been complete, true and accurate. 

(8) To determine whether applicant has participated iin 
an arrangement involving assertion of property 
rights in a frequency and in an attempted lease 
thereof. 

(9) To determine whether the granting of the applica¬ 

tions would be consistent with the provisions of Sec¬ 
tions 301 and 309(b) (1) of the Communications Act 
of 1934, as amended. | 

(10) To determine whether the rights granted Buffalo 
Broadcasting Corporation as licensee of Stations 
WKBW and WGR have, without the consent of this 
Commission, been transferred, assigned, or other¬ 
wise disposed of, in violation of Section 310(b) lof 
the Communications Act of 1934, as amended. 

(11) To determine whether the information supplied (by 

applicant in response to Broadcast Division Order 
No. 2, Rule 340.01 (both formerly in force and (ef¬ 
fect), and Section 43.1 of the Commission’s Rules 
and Regulations has at all times been complete, true 
and accurate. ! 

Proposed Findings of Fact and Conclusions of Law were 
duly filed by the applicant on June 19, 1943. On August 
12, 1943, Churchill Tabernacle filed a petition to intervene, 
which was granted August 17,1943, for the purpose of filing 
exceptions to proposed findings, appear at oral argument 
thereon, and submit a brief. On October 20, 1943, inter- 
venor filed exceptions to certain of the proposed findings 
submitted by the applicant. On September 12, 1945 j the 


138 


Commission adopted Proposed Findings and Conclusions 
of Law providing for a denial of the instant applications 
without prejudice, however, to further proceedings out¬ 
lined therein. Exceptions were duly filed and oral argu¬ 
ment requested by the Churchill Tabernacle. Following 
the oral argument on October 29,1945 the Churchill Taber¬ 
nacle filed a brief and the applicant filed a reply brief. 

2718 3. Since the hearings in these proceedings were 

concluded in May, 1943, no issue was here raised with 
respect to the applicability of Section 3.35 of the Commis¬ 
sion’s Buies, which was promulgated in November, 1943 
and which prohibits the ownership by any person or con¬ 
cern of more than one standard broadcast station serving 
the same area.* It seems clear however that, even apart 
from the issues in this proceeding, Buie 3.35 would require 
that the Buffalo Broadcasting Corporation divest itself of 
one of the two stations which it now operates in Buffalo, 
New York. As will hereafter appear, the disposition which 
the Commission makes of this matter is based in part upon 
its view that Buie 3.35 is applicable. The licensee appar¬ 
ently concurs in the Commission’s view with respect to the 
applicability of Buie 3.35 as it did not take any exception to 
the proposed report. 

4. As the issues which are set out above disclose, these 
proceedings are concerned principally with certain trans¬ 
actions and agreements between the applicant corporation 
and the intervenor, Churchill Tabernacle, which affect the 
operation of both WKBW and WGB. 

* The text of the rule is as follows: 

“Multiple ownership .—No license shall be granted for a standard 
broadcast station, directly or indirectly owned, operated or controlled 
by any person where such station renders or will render primary' service 
to a substantial portion of the primary’ service area of another standard 
broadcast station, directly or indirectly owned, operated or controlled 
bv such person, except upon a showing that public interest, convenience 
and necessity will be served through such multiple ownership situa¬ 
tion.” 


139 


i 


The Applicant Corporation 
• • ] 

5. The applicant, Buffalo Broadcasting Corporation, 

was incorporated under the laws of the State of New Yojrk 
on May 4,1928, and originally was authorized to issue 5,000 
shares of common stock with par value of $100 per share. 
Principal stockholders were Irvine J. Kittinger, Hiram W. 
Deyo and Clinton H. Churchill. In 1929, the capital stojck 
of the corporation was increased to 10,000 shares, with tjie 
same par value per share. This remains the present capital 
structure with the exception that effective October 7, 1930, 
the stock was changed to no par value. The original stock 
was relinquished and new stock was issued. Messrs. Kjt- 
tinger, Deyo and Churchill each received approximately 
3,000 shares, and the remaining 1,000 shares were distribut¬ 
ed among various persons. In February 1930, Ajlr. 
2719 Deyo acquired additional stock of the applicant cor¬ 
poration, some of which he obtained from Churchill. 
Thus Deyo became the majority stockholder of the appli¬ 
cant corporation. In 1936, Mr. Kittinger sold the major 
portion of his stock to Mr. Deyo and the remainder to I.{ R. 
Lounsberry. Since the latter date, Mr. Deyo has owped 
approximately 81% of the stock of the applicant corpora¬ 
tion; Mr. Lounsberry has owned 12^%, and various peo¬ 
ple, the remaining 6%%. Since 1936 the President and 
Treasurer of the applicant corporation has been Mr. Deyo; 

since 1931, the Executive Vice-President and General Mana- 

l 

ger has been Mr. Lounsberry, and the Secretary has been 
Florence M. Scutt. These three individuals are citizen^ of 
the United States by birth and constitute the Board of Di¬ 
rectors of the applicant corporation. 

The Churchill Tabernacle 

6. The Churchill Evangelistic Association, Inc., prede¬ 
cessor of the intervenor Churchill Tabernacle was incor¬ 
porated on April 12,1920, under the Business Laws of the 
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State of New York, as a non-profit religious organization to 
promote evangelistic work. Clinton H. Churchill, an or¬ 
dained minister of the gospel, for whom the Association 
was named, conducted the evangelistic work of the Associa¬ 
tion, which received substantial financial contributions 
from Irvine J. Kittinger and Hiram W. Deyo. Messrs. 
Churchill, Kittinger and Deyo were the voting trustees of 
the Association from November 1924 to some time in 1930 
when Mr. Kittinger resigned and was replaced on the Board 
by D. L. Churchill, father of Clinton H. Churchill. 

Estabijshment of Stations WKBW and WGR 

7. In 1926 the Association established Station WKBW, 
with a power of 1 kw, at a cost of approximately $25,000 
which sum was obtained by a loan from the Lackawanna 
National Bank of Lackawanna, New York, on a note en¬ 
dorsed by stockholders of the Association. From Novem¬ 
ber 1926 to June 1928, Station WKBW was operated as a 
non-commercial religious station. In June 1928, it was 
moved to a new location and its power was increased to 5 
kw. The cost of such removal and increase in power was 
approximately $120,000, of which $108,000 was obtained 
by a loan from the Marine Trust Company of Buffalo, New 
York, on a note endorsed by stockholders of the Association, 
and the remaining $12,000 by loans from various indi¬ 
viduals. 

8, Station WGR was licensed on January 14, 1929 to a 
corporation known as Radio Station WGR, Incorporated, 
which was a wholly owned subsidiary of the applicant Buf¬ 
falo Broadcasting Corporation which operated the station 
pursuant to a lease agreement. Thereafter, on October 17, 
1930, the applicant itself became the licensee of WGR hav¬ 
ing acquired it by assignment from its subsidiary. 
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2720 The Lease Agreements and Contracts Between 
the Applicant and the Association 

9. Shortly after WKBW increased its power from 1 to 
5 kw, it developed that the Association, as an entity, did 
not want to engage in commercial broadcasting, and in 
order to be relieved of the responsibilities attendant to such 
operation leased WKBW on June 25, 1928, for a period 
of ten years, to the applicant corporation. This lease was 
superseded by a 99 year lease executed by the parties on 
September 5, 1928, which in turn was replaced by a new 
99 year lease on September 19, 1930. Although the. terms 
of these leases varied in detail, they generally gave to the 
applicant corporation, as lessee, the use of the station’s 
physical equipment; in turn, it assumed liabilities of tjhe 
Association in the amount of $145,000 which had been in¬ 
curred in connection with the construction of the station, 
and further agreed to pay all taxes, maintain the station 
in good order, and reserve certain hours of the broadcast 
time each Sunday for free use by the Association. Under 
the terms of the last lease, the Association was privileged 
to sell such time at the same rates as those charged I by 
the applicant to purchasers of time. The applicant (Cor¬ 
poration also agreed to continue until November 30, 1032 
a Sunday evening program originated by the Association, 
known as the “Back Home Hour.” The applicant cor¬ 
poration agreed to furnish at its expense—not to exceed 
$400 per week—such music or other talent as might be 
necessary to produce said program adequately, and that it 
would broadcase on all of its stations on Friday and Satur¬ 
day night of each week three separate announcements of 
the Association’s Sunday religious services. 

10. The lease executed September 19, 1930 continued 
in force and effect until on May 8, 1931, when the appli¬ 
cant corporation and the Association entered into a con¬ 
tract, with the consent of WKBW, Inc., then the licensee, 

i 

i 


whereby the title to Station WKBW, and all buildings, 
machinery, and equipment thereof, and certain real estate 
therein described, together with all improvements thereon, 
was transferred to the applicant corporation. This con¬ 
tract was made a part of an application then filed for con¬ 
sent to assignment of license for the operation of Station 
WKBW from WKBW Inc. to the applicant corporation 
(File No. l-AL-B-353), which application was granted by 
the Federal Radio -Commission on July 14, 1931. 

11. The contract of May 8, 1931 was to be in effect for 
the period from April 28, 1931 to September 5, 2027, and 
provided, among other things: 

“4(b) That during the term of this contract Asso¬ 
ciation reserves and shall have the sole, exclusive and 
absolute use and disposition of the period on Sundays 
from 6.00 A. M. to 1:30 P. M., from 7:00 P. M. to 10 
P. M., and from 11OO P. M. Sunday to 6:00 A. M. 
Monday for broadcasting and similar related pur¬ 
poses. 

• • # 

2721 “6. That Corporation will use its utmost efforts, 

in good faith, to secure the continuance of the present 
license, or, in lieu thereof, to secure a similar license 
of corresponding value and usefulness to the parties 
hereto during the term of this contract. 

That Corporation will pay all the expense of main¬ 
taining and operating said station during the period 
hereby reserved for use by Association * * *, and dur¬ 
ing said period Association shall have the right to 
broadcast over said station without cost or charge to 
Association therefor. Any sales for commercial ad¬ 
vertising purposes made by Association of the time 
reserved to it hereunder shall be at the same rate 
charged by Corporation for corresponding hours. The 
term ‘without cost or charge to Association therefor’ 
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shall be deemed to mean that all facilities for broad¬ 
casting- in a first-class manner from its Tabernacle in 
Buffalo, N. Y., or the Association’s election, from any 
studio of Corporation, shall be furnished to Associa¬ 
tion without cost or charge to Association, including 
the necessary apparatus, telephone lines, power, 
operators, announcers and all necessary help, ap¬ 
paratus, equipment and facilities. j 

“7.(1) That Association shall have the election 
from time to time, in its discretion, to broadcast over 
any radio broadcasting station now or hereafter owned 


or controlled directly or indirectly by Corporation * * * 
as Association may desire to do in lieu of broadcast¬ 
ing over Station WKBW during the period or apy 
part thereof reserved herein to Association without Ex¬ 
pense to it. j 

“(2) That Association shall have the right to de¬ 
termine at any time which of such stations it desires [to 
broadcast over and the exercise of its discretion in the 
matter shall be final and conclusive on Corporation.” 

12. The contract further provided that the applicant 
corporation shall pay all the expenses connected with the 
chain broadcasting by .the Association of its “Back Hopae 
Hour” program including the line charges, instrumental 
and vocal musical talent, conductor, arranger and all other 
necessary help or expense up to and including August 31, 
1931, provided that the applicant corporation shall not be 
obligated to expend more than $400 per week for vocal 
and instrumental musical talent at the cost price there¬ 
of; that in the event for any reason the “Back Home 
Hour” program of the Association is not broadcast over 
the national chain of the Columbia Broadcasting System, 
Inc., during any week from the date of the contract until 
and including August 31, 1931, the applicant corporation 
shall pay to the Association the sum of $600 in advance 
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for every week which snch “Back Home Hour” is not 
broadcast over staid chain; that for the period from Septem¬ 
ber 1, 1931 to September 1, 1936, the applicant cor- 
2722 poration shall pay the Association the sum of $300 
per week, and thereafter the sum of $150 per week in 
advance during the remainder of the term of the 
contract, “or until reversion of title to Associa¬ 
tion of the property conveyed to the (applicant) 
corporation pursuant to this agreementthat the 
applicant corporation will cancel the existing debt of $18,- 
000 due from the Association to the applicant corporation 
and to the Marine Trust Company; and “that corpora¬ 
tion will procure the release of Clinton H. Churchill from 
all personal liability as- maker or endorser” on the said 
$18,000 note; and that the applicant corporation would 
bear four-fifths of the salary (at that time $3,000 per 
year) of the organist of the Association. 

13. Under the terms of this contract it was provided 
that the applicant corporation could not voluntarily or in¬ 
voluntarily assign, transfer, surrender, or otherwise dis¬ 
pose of its license without the written consent of the 
Tabernacle. It contained a further clause that in' the event 
the applicant corporation should fail to carry out its obli¬ 
gations under the contract, all the right, title and interest 
in said property, both real and personal, including the 
license for the operation of Station WKBW, would revert 
to the Association, upon the written notice thereof. It 
was specifically stated that said right of reversion to the 
Association of the property including the license con¬ 
stituted a part of the consideration for the transfer and 
was to be a first lien and charge upon all of said property 
and title thereto. The contract also contained a clause that 
it was not operative until the Federal Radio Commission 
approved the assignment of license provided for in the 
agreement. 
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14. On February 9, 1932, the applicant entered into 
another contract which was supplemented on May 3, 
1932, with the Association whereby, in addition to the 
hours reserved for its use under the aforesaid May 8, 
1931, agreement, the Association was given the use dur¬ 
ing the contract period, “without expense’ 7 to it, of a 
total of 125 hours of nighttime broadcasting and 100 
hours of daytime broadcasting. Nighttime was defined 
as the hours from 6:00 P. M. to 12:00 midnight, hnd 
daytime as all other hours. A schedule was set forth in 
the contract providing for the use of this time over sta¬ 
tions WKBW and WGR at specified hours on Thursdays, 
Fridays, and Saturdays. It was, however, provided that 
where such time conflicted with existing commercial 
programs of the licensee, the Association would hav^ to 
choose some other time or wait until the commercial Con¬ 
tract then in force had expired; upon expiration of such 
commercial contract, the Association had the prior right to 
elect to use such time thereafter. It was further provided 
that the Association should have the right to make requests 
for the use of time far enough in advance to insur^ the 
avoidance of conflicts with commercial accounts and that 
all time being used by the Association should not be sub¬ 
ject to cancellation by the licensee without the writtenj con¬ 
sent of the Association. In the event the Association de¬ 
sired to use nighttime hours in lieu of daytime hours or 
vice versa, the amount of time due it under this contract 
was to be computed on the basis of one nighttime hour 
being equal to two daytime hours. The contract contained 
a final clause that “all the terms and the conditions of the 
above-named contract of May 8, 1931, are to gover^t the 
broadcasting covered by this agreement. ’’ 

l 

15. In 1934, because of internal differences concerning 
membership on its Board of Trustees, the Association was 
reorganized and incorporated under the Religious Laws of 
New York under the name of the Churchill Tabernacle, 
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and on October 11, 1934 all of the assets of the 
2723 Churchill Evangelistic Association, Inc., including its 
rights under the foregoing contract, were transferred 
to -the Churchill Tabernacle. Herman W. Deyo, who now 
owns a controlling interest in the applicant corporation, 
and who up to 1934 had 'both held an interest in the Buffalo 
Broadcasting Corporation and had served as a trustee of 
the Churchill Evangelistic Association, resigned his trus¬ 
teeship. As a result, since 1934, the persons controlling the 
Churchill Tabernacle have not held any stock interest in 
the applicant corporation. 

The Operation op the Stations pursuant to the 

Agreements 

16. The evidence discloses that 75% of the time re¬ 
served for the use of the Tabernacle under the 1932 con¬ 
tract had been used as of February 1, 1942, mostly over 
WKBW but at times over WGR. The Churchill organiza¬ 
tion has not sold any of the time reserved to it under the 
1931 contract nor has it used all of such time. On various 
occasions it has relinquished temporarily certain portions 
of its reserved time to the applicant corporation or to other 
churches and organizations. However, it has not waived 
the right to use or sell such time. Testimony was offered 
on behalf of the applicant that the programs originated 
by the Churchill organization have at all times been under 
the control of the employed personnel of the licensee cor¬ 
poration. In conformity with the applicant’s general 
policy concerning broadcasts by religious groups, it has 
never requested that the scripts of the Tabernacle’s pro¬ 
grams be submitted to it for censorship. However, upon 
one occasion (in 1933) when the Tabernacle broadcast dur¬ 
ing its reserved time a series of programs dealing with a 
controversial and non-religious matter, the applicant re¬ 
fused to permit the continuation of the series. Thereupon, 
the Tabernacle sought a writ of mandamus through legal 
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process, contending that the 1931 and 1932 contracts gafee 
the licensee 'no authority to censor its broadcasts. This 
action was opposed by the applicant, and the writ was re¬ 
fused by the court. The only other instances of activity 
by the appficant in connection with program content in 
broadcasts by the Tabernacle have been to call its attention 
to the wartime regulations of the Office of Censorship per¬ 
taining to weather information and announcements men¬ 
tioning names of individuals in request selections; in dne 
case, a visiting minister presented by the Tabernacle was 
cut off the air momentarily when he mentioned the weather. 
Testimony was offered on behalf of the applicant that the 
Tabernacle controlled the time reserved to it provided that 
the program content met with applicants approval. On 
May 3, 1932 the applicant entered into an agreement ’vjrith 
the Tabernacle whereby the applicant borrowed certairi of 
the time reserved to the Tabernacle and sold it to obru- 
mercial accounts; in consideration of this loan of time the 
applicant promised to give the Tabernacle an equivalent 
amount of time when the Tabernacle wanted to use) it. 
With respect to the provision concerning reverter^ of 
license, counsel for the Churchill organization testified that 
no attempt was ever made to enforce it, and that he had 
advised the Churchill organization that such provision 
was contrary to law and should be eliminated in any future 
modification of the Agreement. However, it appears 
2724 that in an action commenced by the organization in 
1941 to enjoin the removal of Station WKBW to its 
existing site, it was alleged, among other things, that the 
proposed removal of Station WKBW would impair) the 
right of reverter contained in the 1931 contract. 

17. It is the contention of the Churchill organization 
that the payments (either in cash or use of time) to jit by 
the applicant corporation in accordance with the terms of 
the May 8, 1931 contract are “deferred payments on pur¬ 
chase price. ,, In this connection the following facts are 
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found: As of the date of the hearing the applicant cor¬ 
poration had paid the Churchill organization,'in accordance 
with the terms of said contract, a total of approximately 
$310,000 in cash and assumed indebtedness'. During the 
remaining period of said contract there would be due an 
additional sum of approximately $647,000, making a total 
of approximately $957,000. In addition thereto, the time 
reserved for use by the Churchill organization, as at the 
date of the hearing, amounted to approximately 100,000 
hours, and the reserved time during the remaining period 
of said contract exceeds 750,000 hours. The lowest adver¬ 
tised rates of Station WKBW are $300 per hour. 

18. Since 1931 the applicant corporation expended ap¬ 
proximately $381,000 for improvement of its properties 
devoted to broadcasting. Among other items, this includ¬ 
ed a new transmitter site and installation of 50 kilowatt 
equipment. The only equipment that was transferred to 
the applicant corporation under the terms of the contract 
of May 8,1931, that is used or useful and now in its posses¬ 
sion, is a 5 kilowatt transmitter which is used at Station 
WKBW as an auxiliary. The record discloses that the 
Churchill organization has claimed and demanded a mort¬ 
gage on all of the new equipment and new transmitter site 
referred to above, as a substitute for its mortgage and 
right of reverter to the title of the original equipment and 
site as provided for under the terms of the contract of 
£lay 8, 1931, but had not received it as of the date of the 

' hearing. 

19. On several occasions, the parties to the May 8, 1931 
contract have attempted to reform it. However, said con¬ 
tract has not been reformed. 

Failure to Make Full Disclosure of the Agreements 
in Reports made to the Commission 

20. It is the contention of the applicant corporation 
that since the contract of May 8, 1931 between it and the 
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Association was made a ;part of the application to assign 
the license for the operation of Station VV KBW from 
WKBW, Inc., the wholly-owned subsidiary of the Associa¬ 
tion, to the applicant corporation (File No. 
2725 l-AL-B-353), filed with the Federal Radio 
Commission, that grant of said application on 
July 14, 1931 was an approval of said contract 
by said Commission; that since said contract was 
so filed, there was no obligation or requirement that t!he 
applicant corporation file a copy thereof with the Federal 
Communications Commission; that the applicant corpora¬ 
tion had referred to said contract in a letter to the Federal 
Radio Commission dated March 12, 1934; and that the ap¬ 
plicant corporation had endeavored to furnish this Com¬ 
mission with all information required by its orders, rules 
and forms. The letter of March 12, 1934 referred to by 
the applicant was in response to an inquiry by the Radio 
Commission concerning the use of time over its facilities 
by the Association. In its reply the applicant represented 
that the only agreement under which the Association was 
then using its facilities was the May 8, 1931 agreement 
Nc reference was made therein to the existence of the 
Agreement of February 9, 1932 and the supplementary 
agreement of May 3, 1932 under which the Association 
was permitted to use 125 nighttime hours and 100 daytime 
hours. Nor was it revealed that pursuant to such agree¬ 
ments the Association had used time beginning February 
11, 1932. In connection with the issue of whether appli¬ 
cant has supplied this Commission with all information 
required by its orders, rules and forms, the following 
facts should be considered: The Federal Communications 
Commission promulgated on August 22, 1934, Broadcast 
Division Order No. 2, which required the licensees of all 
radio broadcast stations to file with the Commission,, on 
or before September 1, 1934, verified statements showing, 
among other things: “Any other arrangement or agree- 
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ment with any person or corporation which, may affect 
the conduct or control of the business of the licensee cor¬ 
poration/ y On May 11,1938, the Commission adopted Rule 
340.01 (number changed to 43.1 on July 12, 1939) pursuant 
to which applicant was required to file on Forms 728 and 
730, responses to the following: 

“Furnish the information indicated below relative 
to all contracts (written or oral) or other instruments 
which affect or concern: # * *The ownership or control 
over the station or rights or interests therein. The 
use, management, or operation of the station by any 
person or entity, other station, chain of stations, or 
chain broadcasting company. Furnish certified copies 
of all contracts (written or oral). Oral contracts shall 
be reduced to writing.” 

No copy of the contracts of May 8, 1931, February 9, 1932 
or May 3,1932 was attached to any of said forms filed with 
the Commission, nor was any reference made therein to 
their existence, in responses to Broadcast Order No. 2 and 
the rules mentioned above until requested to do so by the 
Commission’s letter of January 23, 1942, which called for 
a copy of the May 8, 1931 contract in addition to other in¬ 
formation. 

21. Various applications filed since 1931 by the appli¬ 
cant corporation for renewal of license for the operation 
of Stations WKBW and WGR contained, among others, 
the following questions: 

2726 “Does applicant have absolute control of station 
both as to physical operation and programs broad¬ 
cast?” 

The footnote to that question reads: 

“If not, attach copy of any contract which may in any 
way affect applicant’s right to do so.” 

This question was answered, “Yes”, notwithstanding the 
existence of the 1931 and 1932 contracts, copies of which 
were not attached to any of said renewal applications. 
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22. In the various annual financial reports on FCC 
Form No. 324 filed with the ‘Commission by the applicant 
corporation, Stations WKBW and WGrB are shown as 
Class “A” stations. A Class “A” station is defined as 
“stations owned by, licensed to, and operated by the re¬ 
spondent solely for the benefit of the respondent.” Such 
reports have not shown that any monies were paid by the 
applicant corporation to the Churchill organization. The 
evidence adduced at the hearing on the subject applications 
shows payments of $7,800 per year have been made by the 
applicant corporation to the Churchill organization and 
have been considered and treated as operating expenses. 
Such items have been listed on the annual financial reports 
of the applicant corporation under the hearing, “Land, 
buildings and other improvements, expense of” or, “other 
general administrative expenses” and were not listed un¬ 
der “contractual reservations of income,” which is found 
on said forms. 

I 

CONCLUSIONS. 

I 

1. Section 301 of the Communications Act of 1934 pro¬ 
vides that it is the purpose of the Act, among other mat¬ 
ters, to provide for the use of radio channels under licenses 
granted by this Commission, and that no such operation is 
permissible except under and in accordance with the Act 
and with a license granted under the provisions thereof. 
The statutory plan of procedure to obtain a radio station 
license, modification of license, or renewal of license in¬ 
cludes the submission of a written application under oath 
or affirmation so that this Commission may determine an 
applicant’s legal, technical, financial and other qualifications 
(Sections 308(b) and 319(a)); whether it meets the citizen¬ 
ship requirements imposed by (Section 310 of the Act; and 
whether the applicant or any party in interest has been 
adjudged guilty of violating anti-trust laws as set forth in 
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Sections 311 and 313 of the Act. The Commission is di¬ 
rected to issue a license only after it is satisfied upon exam¬ 
ination of an appropriate application and upon the record 
of any hearings held thereon that a grant would serve the 
public interest, convenience and necessity. Section 310(b) 
of the Act provides that a station license and the rights 
granted therein shall not be transferred, assigned or in any 
manner disposed of unless “the Commission shall, after 
securing full information, decide that said transfer is in 
the public interest, and shall give its consent in writing.” 

These provisions are designed to insure that only 
2727 persons who possess the requisite qualifications shall 
become station licensees, that only licensees shall use 
frequencies, and that operation of radio stations by li¬ 
censees shall be in accordance with the terms of the licenses 
granted to them. 

2. The Buffalo Broadcasting Corporation is seeking in 
this proceeding grants of its applications for renewal of 
licenses for Stations WKBW and WOE. However, under 
the terms of a contract executed May 8, 1931 it has agreed 
among other things to reserve over one of its stations IIV 2 , 
hours of the 24 hour period from 6:00 A. M. Sundays to 
6 KK) A. M. Mondays of each week until September 2027 for 
tiie “sole, exclusive and absolute disposition” of the 
Churchill Tabernacle, and to furnish free of charge to the 
Tabernacle during such hours all facilities for broadcasting, 
“including the necessary apparatus, telephone lines, power, 
operators, announcers, and all necessary help, apparatus, 
equipment, and facilities. ’ ’ Unless the Tabernacle consents 
or acquiesces therein, the applicant is prohibited from using 
these hours for the broadcasting of any other program 
which it may deem of greater public interest. The subse¬ 
quent agreements which have been summarized above give 
the Tabernacle additional rights with respect to the opera¬ 
tion of the station. The applicant has thus divested itself 


of its right, power and duty to exercise full and complete 
control over its stations during all of the hours for which 
it is seeking a license to operate and has rendered itself 
incapable of assuming the complete and ultimate responsi¬ 
bility of operation in the public interest imposed by the 

Communications Act of 1934. ! 

I 

3. These contracts purport to give to the Tabernacle the 
use of a radio channel for a limited time, obligate the appli¬ 
cant on behalf of the Tabernacle to obtain renewals of li¬ 
censes of value to the Tabernacle and provide for revertter 
of the license in the event the applicant fails to afford it 
time and otherwise fails to carry out its obligations under 
the contracts. As we have heretofore held, such provisions 
are contrary to the 'Communications Act and are not in the 
public interest. (In re The Associated Broadcasters y Inc., 
KSFO, 6 F. C. C. 387, 392-3; in re Alabama Polytechnic 
Institute, WAPI, 7 F. C. C. 225, 228-230.) As we stated 
in our'discussion of the agreement involved in the W]f.PI 
case (7 F. C. C. 230): j 

“If this is a proper arrangement, the necessary con¬ 
sequence is that the holders of existing licenses heed 
never relinquish their stations permanently, but arje in 
a position to farm them out for a period of years, then 
return to their status as licensees, then perhaps again 
step aside for another period of years, again to revert 
to their original status. This, we believe, will be sub¬ 
versive of the general public interest. Such a practice, 
if sanctioned by the Commission, would have a ten¬ 
dency to bring about, if in fact it would not inevitably 
result in domination and control of radio broadcast 
facilities by persons or corporations to whom licenses 
therefor are once issued by the Commission, and 
2728 who thereafter, although not operating the stations 
themselves, exact tribute in the form of rental from 
those actually using the facilities to serve the public.” 
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4. To renew applicant’s licenses in the light of the pres¬ 
ent record w’ould be to sanction an arrangement for the op¬ 
eration of stations WKBW and WGR which is in contra¬ 
vention of basic principles of the Communications Act of 
1934. Therefore, the Commission herewith denies the re¬ 
newal applications. This action is, however, without prej¬ 
udice to further proceedings along the lines indicated below. 

5. The failure of the Buffalo Broadcasting Corporation 
to make full disclosure in its reports to the Commission of 
its agreements with the Churchill Tabernacle indicates a 
lack of candor and care in the preparation of the reports. 
While this has a direct bearing on the applicant’s qualifica¬ 
tions, we do not conclude that in this case the omissions were 
so serious—particularly in view of the fact that one of the 
basic agreements was before the Federal Radio Commission 
—as to require the applicant to be deprived of the value of 
the stations which it has successfully operated for more than 
fifteen years. Nor, do w^e conclude that for this reason the 
applicant should be found disqualified to ever again operate 
a radio station. Accordingly, wre are predicating our pro¬ 
posed denial of the renewal applications solely upon the 
nature of the arrangements between the applicant and the 
Churchill Tabernacle which would be condoned if licenses 
were granted on the basis of this record. And w T e are fur¬ 
ther providing that our denial of these renewals is without 
prejudice to further proceedings as follows: 

(a) In view of the fact that it appears that, even 
apart from the above-described agreements with the 
Churchill Tabernacle, the continued operation by ap¬ 
plicant of two stations in Buffalo, New York, would 
violate the Commission’s Rule 3.35 prohibiting the op¬ 
eration by a single interest of more than one station 
in the same community, the Commission will permit 
the filing by the Buffalo Broadcasting Corporation of 
an application for consent to transfer either WKBW 
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or WGR, provided it is affirmatively shown that anjf 
agreement for transfer does not in any way give fur+ 
ther effect to the leases and agreements between the 
applicant and the Churchill Tabernacle which we have 
here found to be violative of the Communications Act. 

(b) The Commission will also permit the filing by 
the Buffalo Broadcasting Corporation of a new ap¬ 
plication looking toward the licensing to it of the pres¬ 
ent facilities of either WKBW or WOR, provided it is 
affirmatively shown that if such application were grant¬ 
ed, the Buffalo Broadcasting Corporation would have 
the exclusive use and control of the station and no fur¬ 
ther effect would be given to the leases and agreements 
above described. 

2729 (c) In order to make such further proceedings 

possible, the Commission will grant the applicant 
temporary licenses for a period of 3 months, provided 
that 30 days after this decision becomes final the ap¬ 
plicant files with the Commission a statement which 
establishes that applicant has full control over the op¬ 
eration of the stations and no further effect is being 
given the leases and agreements described above. 


FEDERAL COMMUNICATIONS COMMISSION, 

I 

T. J, SLOWIE, ! 

(Seal) Secretary. 

Adopted December 19, 1945. j 
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